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IRS ABUSES: ENSURING THAT TARGETING 
NEVER HAPPENS AGAIN 


Wednesday, July 30, 2014 

House of Representatives, 

Committee on Oversight and Government Reform, 

Washington, D.C. 

The committee met, pursuant to call, at 9:34 a.m., in Room 2154, 
Rayburn House Office Building, Hon. Darrell E. Issa [chairman of 
the committee] presiding. 

Present: Representatives Issa, Mica, Turner, Jordan, Chaffetz, 
Walberg, Lankford, Meehan, Gowdy, Farenthold, Woodall, Massie, 
Collins, Meadows, Bentivolio, DeSantis, Maloney, Norton, Tierney, 
Connolly, Kelly, Davis, Cardenas and Horsford. 

Staff Present: Richard A. Beutel, Senior Counsel; Molly Boyl, 
Deputy General Counsel and Parliamentarian; Lawrence J. Brady, 
Staff Director; David Brewer, Senior Counsel; Sharon Casey, Sen- 
ior Assistant Clerk; Drew Colliatie, Professional Staff Member; 
John Cuaderes, Deputy Staff Director; Adam P. Fromm, Director of 
Member Services and Committee Operations; Linda Good, Chief 
Clerk; Tyler Grimm, Senior Professional Staff Member; Mark D. 
Marin, Deputy Staff Director for Oversight; Laura L. Rush, Deputy 
Chief Clerk; Jessica Seale, Digital Director; Andrew Shult, Deputy 
Digital Director; Peter Warren, Legislative Policy Director; Rebecca 
Watkins, Communications Director; Tamara Alexander, Minority 
Counsel; Portia Brown, Minority Counsel; Aryele Bradford, Minor- 
ity Press Secretary; Jennifer Hoffman, Minority Communications 
Director; Juan McCullum, Minority Clerk; Dave Rapallo, Minority 
Staff Director; Donald Sherman, Minority Chief Oversight Counsel; 
and Katie Teleky, Minority Staff Assistant. 

Chairman IsSA. The committee will come to order. 

Without objection, the chair is authorized to declare a recess of 
the committee at any time. 

The Oversight Committee exists to secure two fundamental prin- 
ciples. First, Americans have a right to know that the money 
Washington takes from them is well spent; and, second, Americans 
deserve an efficient, effective government that works for them. Our 
duty on the Oversight and Government Reform Committee is to 
protect these rights. Our solemn responsibility is to hold govern- 
ment accountable to taxpayers because taxpayers have a right to 
know what they get from their government. It is our job to work 
tirelessly in partnership with citizen watchdogs to deliver the facts 
to the American people and to bring genuine reform to the Federal 
bureaucracy. This is our mission. 

( 1 ) 
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Today’s hearing continues the committee’s oversight of the IRS 
and its targeting of conservative applicants for tax-exempt status. 
The committee continues to conduct a thorough and comprehensive 
investigation of the IRS’ targeting. 

From this oversight work, we know a great deal about the IRS’ 
targeting. We know that in 2010, as the President traveled the 
country criticizing the Supreme Court’s decision in Citizens United, 
the IRS began systematically scrutinizing and delaying tax-exempt 
applications. 

We know Lois Lerner talked about the political pressure on the 
IRS, “to fix the problem.” Again, to fix the problem caused by Citi- 
zens United. We know that Lois Lerner called conservative tax-ex- 
empt applicants, “very dangerous,” and ordered them through a 
multitier review. And we know that conservative tax-exempt appli- 
cants faced enhanced scrutiny, extensive delays, and inappropriate 
questions and requests from the IRS. 

While there is much the committee knows about the IRS tar- 
geting, there is still much more work to be done, and for that rea- 
son, the committee continues its oversight. Today, however, we 
start the discussion of steps that can be taken to restore confidence 
in the IRS and ensure that targeting never occurs again. 

Our mission on the Oversight and Government Reform Com- 
mittee is to make government work better for the American people. 
We meet today for that reason, to make the IRS work better for 
the American taxpayer. 

Our investigation has made it clear that one reform is absolutely 
critical to improving the IRS. We must get politics out of the IRS. 
To accomplish this, yesterday we issued a new staff report out- 
lining 15 significant potential long-term reforms to stop abuse and 
get politics out of the IRS. Here are some of the ideas. 

First, the IRS should not be in the business of regulating polit- 
ical speech. When there is no — regulating political speech when 
there is no impact on tax revenue. This process is where targeting 
happened. Other Federal agencies exist to regulate political cam- 
paigns and their elections, and this is not the IRS’ job. 

This committee found it very frustrating to have to repeatedly re- 
mind Members on the dais here that 501(c)(4)s, in fact, get no tax 
deduction, no special tax treatment, and that all contributions are 
post-tax. And yet the IRS took special interest in who their contrib- 
utors were, even though they were paying for it with money after 
they had paid their taxes. And Congress should consider changing 
that law. 

Second, the current structure of the IRS as a single-director 
agencies allowed freedom to people like Lois Lerner and the Ex- 
empt Division to grow and gain power. It also allowed — also cre- 
ated the circumstances under which White House was informed of 
Lois Lerner’s lost emails months before Congress and the public 
knew. 

If Congress created a bipartisan, multimember commission, it 
would create assurances that the IRS truly is an independent, non- 
partisan agency. 

Third, TIGTA, the special IG for — Treasury IG covering IRS, and 
the IRS knew that groups had been targeted from May of 2012, but 
did not take immediate action to help the aggrieved parties. This 
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was wrong, and this is the kind of inappropriate behavior that, 
again, affects the outcome of elections. 

We must examine the current structures of the Treasury Inspec- 
tor General for Tax Administration and the IRS’ Oversight Board 
to ensure that they are living up to their oversight responsibilities 
not only to know, but to take action. 

Our report notes 15 problems and offers 15 solutions for Con- 
gress to discuss. I am sure there are more good reforms and more 
good reform ideas that should be part of the discussion, and I ex- 
pect some Members to raise concerns with aspects that we have al- 
ready suggested. 

Our investigation must also continue, because we clearly do not 
have the full knowledge of what happened. We don’t even have a 
significant portion of the emails from the most important figure in 
this investigation. 

Serious debate and discussion about reforming a failed agency 
and getting politics out of the IRS is a good and worthwhile exer- 
cise, even though there may not be any clear consensus for those 
major reforms today. Last week the committee took bipartisan 
steps on some of these measures. 

As we develop future ideas, I hope we will continue to work in 
a bipartisan spirit. Our witnesses today will help us to explore the 
other steps that Congress can take to improve the accountability of 
the IRS. With an agency like the IRS, reform will not be accom- 
plished overnight. This is an important process that will continue 
into the future and expand to many other committees and stake- 
holders. 

But this is a process we must start today. And from that stand- 
point, I want to welcome our witnesses, and I look forward to hear- 
ing their testimony. 

Chairman ISSA. And I would now recognize the distinguished 
gentleman from Illinois Mr. Davis. 

Mr. Davis. Thank you very much, Mr. Chairman. Unfortunately, 
the ranking member Mr. Cummings could not be here today, and 
I am substituting or sitting in for him. 

Today is the twelfth hearing our committee has held on the IRS 
investigation over the past year. We have held six hearings on this 
topic in just the last 6 weeks. The IRS Commissioner has testified 
three times before our committee and a fourth time before the 
Ways and Means Committee in just the past month. 

The same is true for the organizations testifying here today. Rep- 
resentatives from all three groups. True the Vote, The Heritage 
Foundation, and the Center for Competitive Politics, testified be- 
fore the committee in February of this year. I welcome our wit- 
nesses here today, or perhaps I should say welcome them back. 

Some may say our efforts are duplicative. It makes no sense, for 
example, to require IRS witnesses to submit to transcribed inter- 
views with the Oversight Committee first and then force them to 
appear again before the Ways and Means Committee, but that is 
what these two committees on which I serve are doing. 

Unfortunately, one person who is not here today is Inspector 
General Russell George. The title of today’s hearing is “IRS Abuses: 
Ensuring that Targeting Never Happens Again.” So it would have 
made sense to hear from the official who issued the report in 2013 
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that first identified inappropriate criteria used by IRS employees 
to screen tax-exempt applications. He could have told us how the 
IRS is doing in terms of implementing the recommendations in his 
report. Last week Ranking Member Cummings requested that the 
committee invite the inspector general, but he’s not here today. 

Other people who are not here include progressive groups that 
were singled out. On April 17, 2014, Chairman Issa stated, “There 
is simply no evidence that any liberal or progressive group received 
enhanced scrutiny because its application reflected the organiza- 
tion’s political views.” But the committee has obtained substantial 
evidence that IRS employees treated progressive groups in a man- 
ner similar to conservative groups. For example, a “be on the look- 
out” list, or BOLO list, from 2010 directed IRS screeners to look 
for “ACORN successors.” Another directed IRS employees to screen 
for, “progressives.” 

A PowerPoint presentation from 2010 included images of a don- 
key and an elephant, and it instructed IRS screeners to look for the 
terms, “progressive” alongside, “Tea Party.” 

And a training presentation listed successors to ACORN as ex- 
amples of organizations to watch for. 

Witnesses also confirmed that progressive groups were subjected 
to extended reviews and delays. He stated that I am — during a 
transcribed interview with committee staff on October 29, 2013, a 
senior technical advisor in the Exempt Organizations Division tes- 
tified that progressive emerge groups were subjected to multitiered 
reviews that included consolidating cases and working with attor- 
neys in the Office of Chief Counsel. During a hearing before the 
committee on July 18, 2013, the inspector general testified that he 
did not become aware of documents relating to progressive groups 
until after his audit was complete. He stated, “I am disturbed that 
these documents were not provided to our auditors at the outset, 
and we are currently reviewing this issue.” It is now more than a 
year later and we still have not heard his update, and we will not 
hear today. 

Finally, late last night, the chairman issued a Republican staff 
report with new recommendations for the IRS. This report was not 
provided to committee members in advance, so we did not have an 
opportunity to review it or offer our opinions. 

The primary recommendation is to eliminate the position of IRS 
Commissioner, one of only two political appointees in the entire 
agency, and replace it with a board full of political appointees. Per- 
sonally, I was surprised by this recommendation because it seems 
to contradict the Republican narrative for this investigation. If you 
believe there is too much political activity at the IRS, I don’t see 
how increasing the number of political appointees would help. 

I also wonder, given the committee’s focus on overpoliticized and 
dysfunctional boards at the Nuclear Regulatory Commission and 
the Chemical Safety Board, why this model is best for the IRS. 

With that, Mr. Chairman, I thank the witnesses very much for 
being here and look forward to their testimony. 

Chairman IsSA. Thank you. 

Members may have 7 days in which to submit their opening 
statements. 
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I now ask unanimous that the aforementioned majority report, 
“Making Sure Targeting Never Happens Again: Getting Politics 
Out of the IRS and Other Solutions,” be placed in the record. With- 
out objection, so ordered. 

Additionally, I will add the previously published April 7, 2014, 
Committee on Oversight report, “Debunking the Myth of the IRS 
Targeting Progressives.” Without objection, both will be ordered in. 

I might note for the record that we asked repeatedly for the mi- 
nority to submit a witness. If they wanted the IG to be their wit- 
ness, they certainly could have had them. 

Today we welcome our witnesses. Mr. David Keating is president 
of the Center for Competitive Politics. Thank you. 

The Honorable Hans von Spakovsky 

That’s right. 

— is the manager of Election Law Reform Initiative and a senior 
legal fellow at The Heritage Foundation. 

Miss Cleta Mitchell is a partner at Foley & Lardner, LLP. 

And Mr. James Sherk is the senior policy analyst in labor eco- 
nomics at The Heritage Foundation. 

Thank you all for being here. 

Pursuant to our committee rules, would you please rise to take 
the oath. And, yes, please raise your right hands. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

Please be seated. 

Let the record reflect that all witnesses answered in the affirma- 
tive. 

In order to allow time for discussion, please try to limit your tes- 
timony to 5 minutes. Your entire written statement will be made 
part of the record. 

We’ll begin with Mr. Keating. 

WITNESS STATEMENTS 

STATEMENT OF DAVID KEATING 

Mr. Keating. Mr. Chairman and members of the committee, 
thank you for the invitation to speak to you today, and thank you 
also for the investigative work you’ve done on this very important 
topic. 

While the investigations here and elsewhere are still ongoing, 
and we don’t know the full extent of what happened, we do know 
enough to make some recommendations already to ensure that non- 
profit groups are never targeted again. 

I think the most important of these recommendations is to get 
the IRS out of the speech police business as soon as possible. Given 
the importance of First Amendment rights and the effect of tax 
compliance on revenue collections, the IRS is perhaps the last 
agency that we could envision as the speech police. As a revenue- 
collecting agency, the IRS has proven that it’s in incompetent at 
regulating political speech, and that in term undermines its pri- 
mary function of collecting tax revenue. Its continued worked in 
this area could cost the government tens or even hundreds of bil- 
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lions of dollars in tax revenue if lack of trust in the IRS causes tax 
compliance to fall by even a tiny amount. 

Now, in fairness to the career staff of the IRS, this is very dif- 
ficult work. As I like to tell people, campaign finance law is ex- 
tremely complicated. It makes the tax law seem like a model of 
simplicity and clarity. Imagine, if you will, if we gave the Federal 
Election Commission the job of writing a tax regulation or enforc- 
ing the tax law. Well, the EEC would probably make a hash of it, 
too. 

The IRS is simply not equipped, it doesn’t have the culture, and 
it doesn’t understand Eirst Amendment constitutional rights. And 
the most important case in this area was the landmark Buckley v. 
Vallejo discussion. In that ruling the Supreme Court said the sup- 
posedly clear-cut distinction between discussion, laudation, general 
advocacy, and solicitation puts the speaker in circumstances wholly 
at the mercy of the varied understanding of his hearers and con- 
sequently whatever inference may be drawn as to his intent and 
meaning. Such a discussion offers no security for free discussion. 
In these conditions it blankets with uncertainty whatever may be 
said. It compels the speaker to hedge and trim. 

Now, this is exactly the problem with the IRS guidance today for 
nonprofit organizations. This advocacy places nonprofit groups in, 
“circumstances wholly at the mercy of the varied understanding of 
his hearers”; in this case, IRS agents. 

Now, the Court’s solution was simple and elegant, and it essen- 
tially said that political advocacy was defined as communications 
that in express terms advocate the election or defeat of a clearly 
identified candidate. 

Shortly after this ruling, the Eederal Election Commission came 
up with regulations to implement the decision. The IRS did noth- 
ing. Nothing. And as a result, it didn’t recognize the Buckley deci- 
sion, and it didn’t modify its guidance in any way to reflect it. 

Congress recently, and I’m talking about in the last 15 years, has 
tried to move the IRS more into the area of political regulation, 
and this has embroiled the IRS in political fights the Service 
should avoid. 

Given the history of the agency from the 1930s through the 
1970s, where there was considerable history of Presidents of both 
parties attempting to use the IRS to attack political enemies, the 
Service has long been prickly, and justifiably so, about being 
dragged into political wars. 

Now, I’m concerned that this distrust of the IRS could lead to a 
fall of tax compliance. If tax compliance fell just 1 percentage point, 
the government could lose 170 billion in tax collections over the 
next 10 years. 

And that is why we think the solution is pretty simple, and that 
is to get the IRS out of speech police business. We already have 
agencies in all 50 States, and we have the Eederal Election Com- 
mission to regulate speech. And, in fact, the IRS’ own National 
Taxpayer Advocate Nina Olson wrote in her report last year, it 
may be advisable to separate political determinations from the 
function of revenue collection. tJnder several existing provisions 
that require nontax expertise, the IRS relies on substantive deter- 
minations from an agency with programmatic knowledge. 
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We already have such an agency. As I said, it is the Federal 
Election Commission. If the FEC decides a group conducts exces- 
sive political activities, it can force, and indeed has forced, such 
groups to register and report to the FEC. If they are a political 
committee, then they automatically become a 527 organization and 
are no longer a social welfare business, trade, or union. 

So I think that’s the most important change that could be made. 
The IRS could and should do it on its own, and that is getting out 
of the speech police business. And that’s the only solution I believe 
that can guarantee a similar scandal will not occur again. It will 
protect against a decline in tax compliance and help restore the 
agency’s reputation. 

Chairman ISSA. Thank you. 

[Prepared statement of Mr. Keating follows:] 
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CENTER for 
~~ COMPETITIVE 
POLITICS 


Statement of 
David Keating 

President, Center for Competitive Politics 
on 

“IRS Abuses: Ensuring that Targeting Never Happens Again” 

Before the Committee on Oversight and Government Reform 
United States House of Representatives 
July 30, 2014 

Mr. Chairman and members of the Committee, thank you for the opportunity to testify on 
behalf of the Center for Competitive Politics' today on this important subject. 

While investigations are ongoing and we still do not yet know the full extent of 
wrongdoing, we know enough to make recommendations to ensure that nonprofit groups are 
never targeted again. The most important of these recommendations is to get the IRS out of the 
speech police business as soon as possible. 

Given the importance of First Amendment rights and the effect of tax compliance on 
revenue collections, the IRS is the last agency that should act as the speech police. As a revenue- 
collecting agency, the IRS is incompetent at regulating political speech, which, in turn, 
undermines its primary function of collecting revenue. Its continued work in this area could cost 
the government tens or even hundreds of billions in tax revenue if a lack of trust in the IRS 
causes tax compliance to fall by even a tiny amount. 

The Internal Revenue Service is primarily a tax collection agency. It knows little about 
nonprofit advocacy and even less about First Amendment protections for free speech. This 
incompetence was on clear display when the IRS proposed regulations last November attempting 
to define political activity, which generated over 150,000 public comments. Organizations and 
citizens across the political spectrum were nearly unanimous in criticizing the proposal for 
seeking to regulate too much activity.^ 


' The Center for Competitive Politics is a nonpartisan, nonprofit 50!(cH3) organization that promotes and protects the First 
Atnendmenl political rights of .speech, assembly, and petition. It was founded in 2005 by Bradley A. Smith, a former Chairman of 
the Federal Election Commission (FEC). In addition to scholarly and educational work, 0>c Center is actively involved in taigeted 
litigation against unconstitutional laws at both the stale and federal levels. 

■ According to a recent analysis by the Center, 87% of iHibtic comments sampled wrote to the IRS in opposition to this 
rulemaking, and 94% of those .sampled either opposed or partially Of^xtsed d« proposal. T'he Center’s analysis of comments from 
organizations, experts, and public officials found that 9^ of these commenters submitted statements to the IRS in vary'ing 
degrees of opposition to die rulemaking, with 64% of organizations, experts, and public officials firmly in opposition. For more 


124 West St, South, Ste. 201 Alexandria, VA 22314 www.CampaignFreedom.org P: 703.894,6800 F: 703.894.6811 
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In fairness to the career staff at the IRS, this is extremely difficult work. The tax laws are 
complicated, but the relationship of campaign finance laws and the First Amendment is even 
more complex and raises very difficult constitutional issues. This difficulty is one reason why the 
IRS should not be involved in this type of political regulation. 

The outrageous treatment of groups on the basis of their ideology came about in part 
because the current IRS guidance, known as the “facts and circumstances” test, is so vague. The 
vagueness in these rules allowed the IRS to delay tax-exempt applications that should have been 
granted. We believe the rules are unconstitutional under the landmark Buckley v. Valeo decision. 
In that ruling, the Supreme Court wrote: 

“In short, the supposedly clear-cut distinction between discussion, 
laudation, general advocacy, and solicitation puts the speaker in these 
circumstances wholly at the mercy of the varied understanding of his 
hearers and consequently of whatever inference may be drawn as to his 
intent and meaning. 

Such a distinction offers no security for free discussion. In these 
conditions it blankets with uncertainty whatever may be said. It compels 
the speaker to hedge and trim.”^ 

This is precisely the problem with the IRS guidance today. Advocacy places nonprofit 
organizations in “circumstances wholly at the mercy of the varied understanding of his hearers” 
- in this case, IRS agents! 

The Court’s solution to the deficiencies in the Federal Election Campaign Act was simple 
and elegant: “in order to preserve the provision against invalidation on vagueness grounds, [the 
law requiring organizations to register as political committees and therefore to disclose all of 
their donors to the government] must be construed to apply only to expenditures for 
communications that in express terms advocate the election or defeat of a clearly identified 
candidate for federal office.”"' This is the rule that ought to have been adopted by the IRS 38 
years ago following the Buckley ruling. Yet, while the Federal Election Commission (FEC) 
immediately complied with this ruling, the IRS did not. The fact that the IRS did not respond to 
the Buckley decision is more evidence of the agency’s inexperience and incompetence in this 
area - it did not even recognize that Buckley had relevance to its regulations. 

For political speakers, operating with very low thresholds to trigger status as regulated 
political committees, such bright lines are essential - there is little room for error. Charged with a 
task for which it lacks knowledge and experti.se, and which is tangential to its core 
responsibilities, the IRS has yet to produce any type of bright line test similar to that used by the 


information, please see\ Matt Nese and Kelsey Drapkin, “Overwhelmingly Opposed: An Analysis of Public and 955 
Organization, Expert, and Public Official Comments on the IRS’s 501(c)(4) Rulemaking,” Center for Competitive Politics' Issue 
Review. Retrieved on July 29, 2014. Available at: http://www,campaignfreedom.org/wp-content/uploads/2014/07/2014-07- 
08_Issuc-Revievv_Nese-And-Drapkin_Overwhelmjngly-Opposed.pdf (July 21, 20 1 4). 

^ Buckley v. Valeo, 424 U.S. 1, 43 (1976) (quoting Thomas v. Collins, 323 U.S. 516, 535 (1945)). 

" Buckley, 424 U.S. at 44. 
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Federal Election Commission and required by the Supreme Court in Buckley, FEC v. 
Massachusetts Citizens for Life, and FEC v. Wisconsin Right to Life? As a result, politically 
active groups can be reasonably sure they are complying with the Federal Election Campaign 
Act (enforced by the FEC), only to be left to guess whether they will be pursued by the IRS. 

Not only has the IRS failed to develop or apply a bright line test for political advocacy, 
for social welfare and business associations, there is no clear guidance about the level of 
permissible political activity as a portion of the organization’s budget. The only thing that is 
clear is that express advocacy counts as political activity, but how much a group can spend even 
on express advocacy remains an unanswered question. 

Equally as important, the recent move into political regulation has embroiled the IRS in 
political fights the Service should avoid. Given that, from the 1930s through the 1970s, there was 
considerable history of presidents of both parties attempting to use the IRS to attack political 
enemies, the Service has long been particularly prickly - and justifiably so - about being dragged 
into political wars. By forcing the IRS back into the regulation of political activity, however. 
Congress placed the IRS in an awkward place it prefers not to be and should not be, of having to 
make audit and tax exemption decisions about politically or public policy oriented entities based 
on their political and public education activities. 

Continued IRS Involvement in Policing Speech May Threaten Tax Compliance, and Could 
Cost Billions in Tax Collections 


The collection of trillions of dollars in taxes each year is based on what the IRS calls the 
self-assessment feature of the tax laws, where citizens and businesses calculate and pay their 
taxes. If the agency develops a reputation as a partisan lapdog of the party in power, that could 
lead to more citizens cheating on their taxes, or simply failing to file, with potentially disastrous 
implications for the budget deficit. If the level of compliance with Just the income tax laws alone 
were to drop Just one percentage point due to a decline in the Service's reputation for fairness, 
that could cost the government over $170 billion in tax collections over a 10-year period. 

A decline in income tax compliance of Just 0.2 percentage points is equal to the amount 
spent by all candidates, parties, and independent groups in the 2012 elections. 

Contributions to 501(c)(4) organizations are not tax deductible, and the tax liability of 
existing 501(c)(4)s wouldn’t significantly change if they were reclassified as political 
committees. Since the IRS’s regulation of these groups has essentially nothing to do with tax 
collection, efforts to increase IRS regulation of political speech makes little sense and is 
unrelated to the Service’s mission of impartial revenue collection. 

In any event, the Service has quickly learned that that is not possible to avoid politics 
once it is given the assignment to regulate overtly political activity. It has been buffeted by 
politicians from both parties with regularity for its disclosure and enforcement policies regarding 


’ 424 U.S. 1,79-81; 479 tJ.S. 238, 253 n. 6 ( 1 986); 55 1 U.S. 449, 470 (2007) a court should find that an ad is the tbnctional 
equivalent of express advocacy only if the ad is susceptible of no reasonable interpretation other than as an appeal to vote for or 
against a specific candidate.”). 
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nonprofits. The IRS may be rapidly hitting the point at which it will be mired in regulatory 
gridlock - no new regulations or changes in existing regulations will be considered with good 
faith by members of Congress, each being viewed instead as a partisan scheme. 

This dual regulatory scheme between the FEC and IRS has created confusion among 
nonprofit groups and the public. Further, it has embroiled the Service in political battles in such a 
way that it now cannot address substantial areas of its core mission because its actions are so 
suspect in Congress. Especially given the IRS scandal, it would be a mistake to continue to ask 
the IRS to play any role - let along an even greater role - in the enforcement of campaign 
finance laws. 

Four Solutions to Avoid Future IRS Targeting Scandals 


1) Remove the IRS from the “Speech Police” business. 

We question whether the IRS should be engaged in regulating political or politically- 
related speech at all. If a nonprofit entity with a social welfare purpose (or any other nonprofit 
purpose) is a political committee (“PAC”) under federal or state law, it ought to be regulated as a 
26 U.S.C. (“IRC”) § 527 organization. If it is not a political committee under federal or state law, 
it should not be regulated under § 527, but instead, under the appropriate part of 26 U.S.C. § 
501(c). 


This straightforward approach would harmonize the IRS’s rules with those of the Federal 
Election Commission, the body entrusted by Congress with “exclusive jurisdiction” for civil 
entbrcement of the nation’s campaign finance laws.^ 

This approach would recognize that in a democracy, political education aimed at the 
public not only should but must fall within the definition of “social welfare” and “educational” 
activities that constitute exempt activities under § 501(c)(4). Nothing in the statute requires 
exclusion of these functions from the definition of social welfare. Finally, and most importantly, 
this straightforward approach offers real clarity without dragging the IRS further into the thicket 
of political regulation, a tangle from which it - and the Service’s reputation for the neutral, 
nonpartisan collection of revenue - may never recover. 

IRS National Taxpayer Advocate Nina Olson’s 2013 report to Congress recommends 
getting the IRS out of political regulation. She wrote that “[t]he IRS, a tax agency, is assigned to 
make an inherently controversial determination about political activity that another agency may 
be more qualified to make,” From her report: 

“It may be advisable to separate political determinations from the function 
of revenue collection. Under several existing provisions that require non- 
tax expertise, the IRS relies on substantive determinations from an agency 
with programmatic knowledge. 


'■lU.S.C. § 437c{b)(l). 
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Potentially, legislation could authorize the IRS to rely on a determination 
of political activity from the Federal Election Commission (FEC) or other 
programmatic agency. Specifically, the FEC would have to determine that 
proposed activity would not or does not constitute excessive political 
campaign activity.”’ 

In fact, no legislation is needed to make this change. The FEC already decides if a group 
conducts “excessive political activity” and can force (and has forced) such groups to register and 
report as political committees. The IRS could, through a rulemaking or even a revenue ruling, 
acknowledge that it will classify under § 527 any organization the FEC or equivalent state 
authority considers a political committee. The FEC’s regulations on this point already comply 
with Supreme Court rulings. 

When Congress established the FEC, it gave that agency “exclusive jurisdiction” over the 
nation’s campaign finance laws. In keeping with this charter, the Commission was organized so 
that no one party could control it and use the policing of speech as a partisan weapon. Over the 
course of decades, the FEC has developed expertise in the area of political regulation and, 
sometimes with the prodding of the courts, in the limits the First Amendment places on such 
regulation. 

Campaign finance law has become one of the most complex areas of constitutional law 
imaginable.* For example, the IRS faces far fewer issues regarding campaigns and elections in its 
everyday business than does the FEC. Its culture and expertise are therefore quite different from 
that of the FEC, which regularly faces these issues. Indeed, one reason for the frustration with 
the FEC among those who support more speech regulations has been the unwillingness of these 
advocates to accept the Constitutional restraints under which the FEC operates. Those who seek 
to push regulation onto other agencies often do so precisely because they seek to bypass such 
constitutional sensitivities that are, and ought to be, a hallmark of the FEC. 

Few view the FEC as sensitive to the First Amendment. Yet for all its faults, it is better 
than most other agencies in that sensitivity. The other agencies simply do not have the expertise 
or agency culture and structure to enforce such laws against the backdrop of a complex layer of 
constitutional law. Enforcement of such complicated law is difficult, and Congress should not 
attempt to create new enforcement agencies or give the IRS or other agencies new powers that 
would stray from their mission. 

Getting the IRS out of the speech police business is the only solution that can guarantee a 
similar harassment scandal will never happen again, protect against a decline in tax compliance, 
and restore the agency’s reputation. 


^ Nina Olson, “Special Report to Congre.ss: Political Activity and the Rights of Applicants for Ta.\-Exeinpt Status,” Taxpayer 
Advocate Service. Retrieved on July 29, 2014. Available at: 

http://w\vw,taxpayeradvocate.irs.gov/userfiles/file/FulIRepor 1 /Special-Report.pdf(June 30, 2013), p. 16. 

” Indeed, at the oral argument in McCuicheon v. FEC, Justice Stephen Breyer offered a series of hypotheticals centered around 
naming a PAC after a candidate for office, a practice which, via FEC regulation, is illegal. Tr. of Oral Argument, McCutcheon v, 
EEC, 12-536 at 4 (Oct, 8. 2013); 1 1 C.F.R. 102.14 (2014). Justice Antonin Scalia noted that he felt that “this campaign finance 
law is so intricate that I can’t figure itout.”Tr, of Oral Argument, AfcCwcAcon v. FEC at 17. 


5 



13 


2) The provisions of 26 V.S.C. § 7217, which makes it illegal for certain executive branch 
personnel to either directly or indirectly request that the IRS audit or investigate a 
taxpayer, should be amended to apply to members of Congress and congressional staff 

After the Watergate scandal, Congress passed legislation, codified at 26 U.S.C. § 7217, to 
make it illegal for “the President, the Vice President, any employee of the executive office of the 
President, and any employee of the executive office of the Vice President” as well as any cabinet 
level officer other than Attorney General “to request, directly or indirectly, any officer or 
employee of the Internal Revenue Service to conduct or terminate an audit or other investigation 
of any particular taxpayer,” Clearly, the Congress has never found such behavior to be proper. 

Since 2010, several Senators pressured the IRS to launch investigations of certain named 
groups, and this pressure clearly had an impact on the IRS and helped create the environment for 
the targeting scandal. 

Congress should take steps to help ensure that this type of direct pressure on the IRS from 
Congress does not happen again. The best way to do that would be to amend 26 U.S.C. § 7217 to 
make it illegal for members of Congress and their staff to make similar requests of the IRS. This 
rule would not only safeguard nonprofit groups, but assure the public that members of Congress 
could not use their offices to demand that the IRS audit or investigate political opponents. 

3) If the IRS continues to police political speech, a clear definition of political activity 
needs to he implemented. 

As demonstrated by recent events - and recognized by the Service itself - the facts and 
circumstances test is inefficient to administer, and allows far too much discretion in its 
application. But, if the IRS continues to police speech, then it needs a clear rule. In order to 
regain the public’s trust, clarification via rulemaking must comport with Buckley, a unanimous 
Supreme Court decision that provides an elegant solution to the complex problem of regulating 
political speech and association. Moreover, instead of regulating yet more First Amendment 
activity, the new rule should be simple to follow and understand, and consistent with the Internal 
Revenue Code. 

Such a rule should: 

• clarify the definition of “political activity” under the IRC so that it 
comports with Buckley’s definition of political activity, and 

• explicitly adopt Buckley’s “the major purpose” test for analyzing “primary 
purpose” under the IRC. 

We are not alone in this view that the Buckley ruling is a sound guideline for defining 
political activity. The American Civil Liberties Union recommended to the Senate Finance 
Committee that: 


“Congress and/or the administration must formulate a qualitative 
definition of partisan political activity that is clear, easy to understand and 
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easy to apply. To the extent the definition ranges beyond express advocacy 
for or against a candidate or party (and it should not range too far, if at 
all), covered activity must be clearly and narrowly delineated. The lodestar 
should be to limit IRS discretion, assuming tax exempt review remains at 
the IRS, to the greatest extent possible. These limits would provide greater 
clarity to tax exempt organizations, and would temper self-censorship and 
the chill on political speech currently created by vague and ill-defined 
rules and regulations.”^ 

Writing a regulation in this fashion builds upon a large body of Court rulings and FEC 
regulations that are well understood. Adopting this approach will greatly reduce the risk of 
selective enforcement. Such a standard will also make compliance, monitoring, and auditing far 
simpler for covered organizations, watchdog groups, and the IRS, since nearly all expenditures 
for political activities are already publicly reported to both the FEC and equivalent state 
agencies. 

Additionally, basing any new IRS rule in large part on existing FEC rules is in keeping 
with Congress’s directive that “the [Federal Election] Commission and the Internal Revenue 
Service shall consult and work together to promulgate rules, regulations, and forms which are 
mutually consistent.”'® 

4) If an application for 501(c)(4) tax-exempt status is delayed by the IRS for more than 
nine months, applicants should be permitted to petition the IRS to rule on their 
application in court, in alignment with statutory relief already offered to applicants for 
501(c)(3) tax-exempt status. 

By providing applicants for 501(c)(4) status the same relief available to applicants for 
501(c)(3) status, the agency would allow a court to decide the fate of applicants, who are often 
dependent on their (c)(4) status for fundraising purposes. Additionally, if the IRS is experiencing 
difficulty either working through an unexpectedly large number of applications or incurring 
trouble in evaluating a particular application, this remedy will ease the burden of the IRS while 
allowing an impartial court to provide a final decision for the applicant. A similar suggestion was 
also made by IRS National Taxpayer Advocate Nina Olson. 

Conclusion 


Americans’ confidence in government has been rocked by information that the IRS 
sy.stematically targeted groups based on their political beliefs. The best path forward requires 
getting the IRS out of the messy business of campaign finance regulation altogether. It is no 
wonder that people suspect corruption when they see a tax-collection agency under control of the 
President going after the President’s political opponents. 


Laura W. Murphy, Michael W. Macleod-Ba!!, and Gabriel Rottman, “ACLU Statement for Hearing on 501(c)(4) Criteria,” 
American Civil Liberties Union. Retrieved on July 29, 2014. Available at: https://\\'vw.aclu.org/files/assets/5-21-13_- 
testimony_for_senate_finance_50ic4_hear!ng_final.pdf(May 21, 2013), p. 5. 

2 U.S.C. § 438(f). 
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The IRS does important work collecting the revenues needed to operate the government. 
This important function of the agency is threatened by its role as the speech police. For the sake 
of the IRS and the First Amendment, the IRS and Congress should work together so the agency 
can shed this role as soon as possible. 
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Chairman ISSA. Mr. von Spakovsky. 

You know, and I grew up in a neighborhood with a lot of those 
names. I should be better. But if your name was Jazbinski, I’d have 
been much more skilled in saying it. 

Thank you. Please. You are recognized. 

STATEMENT OF HANS A. VON SPAKOVSKY 

Mr. VON Spakovsky. Thank you. Mr. Chairman, I appreciate the 
invitation to be here today for your first hearing on how to fix the 
problems at the IRS, and that is how to prevent the IRS from abus- 
ing its tremendous power. 

In May of last year, Lois Lerner, as everyone knows, revealed 
that the IRS has been targeting Tea Party and other conservative 
organizations. This was apparently made public just before the 
public release of an inspector general report that detailed the, “in- 
appropriate criteria,” used by the IRS to identify/review the appli- 
cations of conservative organizations for tax-exempt status under 
501(c)(4) of the Internal Revenue Code. These reviews, again 
quoting the IG report, “resulted in substantial delays in processing” 
of their applications, and they were also subjected to voluminous 
requests for totally irrelevant documents and information. 

This represents one of the most dangerous actions that can be 
taken by a government agency, abusing its power to target 
disfavored individuals and disfavored organizations. What is worse 
is that the IRS seems to have learned nothing from this effort to 
regulate political speech, which is outside its statutory mandate, 
instead of sticking to its mission, which is collecting tax revenue. 
In fact, the IRS recently proposed new regulations that would, in 
essence, implement the inappropriate criteria that the IRS used in 
its unlawful targeting scheme. And, unfortunately, as we all know, 
the IRS has a history of abusive behavior, starting with Franklin 
Delano Roosevelt, who used the power of the agency against a host 
of political rivals and business opponents. 

Now, I’ve got six recommendations that I will make very quickly, 
although there are certainly others that we can discuss. 

First of all, I highly recommend the IRS be made an independent 
agency run by a multimember commission. When compared to 
other Federal agencies like the FEC or the SEC, the IRS lacks the 
safeguards needed to assure citizens that tax regulation enforce- 
ment will not be used to stifle political opposition of the party in 
power. 

Specifically, for example, the FEC is an independent agency. And 
unlike the Treasury Department and the IRS, it is not directly ac- 
countable to the party controlling the White House. 

Additionally, the FEC has a bipartisan makeup of six Commis- 
sioners, instead of just one. Since it takes four votes to carry out 
any action, it requires the consensus of both parties represented 
there to take any action. This reassures the public that the agen- 
cy’s policies, regulations, and enforcement decisions are based on 
the legal and factual merits rather than on partisan and ideological 
considerations. The IRS lacks both of these important institutional 
safeguards. 

The second recommendation is to place a time limit on the IRS’ 
review of applications or eliminate the IRS review requirement en- 
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tirely. The investigations revealed that at one point for 27 months 
the IRS did not approve a single tax exemption application from a 
Tea Party organization. 

This kind of years-long delay can be obviated with a time limit 
placed on the IRS for review, such as 60 days. That exemption 
could be granted then automatically if the IRS does not respond 
within 60 days, and you could even give the IRS the ability to ex- 
tend that period once if it makes a written request for relevant in- 
formation. 

Alternatively, organizations could be automatically granted tax- 
exempt status as soon as they submit a basic application to the 
IRS. That would prevent the type of manipulation that occurred. If 
the IRS later obtains evidence that an organization is abusing its 
tax-exempt status, it can then conduct an investigation or an audit, 
just as it does for any other taxpayers when a problem arises. But 
there is no logical reason why the IRS should conduct a review of 
newly formed organizations just starting their activities. 

Third, the IRS should only be allowed to take into account polit- 
ical speech or activity that consists of express advocacy. Now, I ac- 
tually agree with Mr. Keating that they ought to get out of this 
business entirely, but that is also something that should be consid- 
ered. 

Also, the IRS has completely misinterpreted the definition of the 
promotion of social welfare. And this is my fourth recommendation. 
As you know, in order to be a 501(c)(4), what the law says is you 
must be operated exclusively for the promotion of social welfare. 
The IRS has wrongly interpreted that term to exclude all political 
activity. However, in a democracy, political involvement and par- 
ticipation are within the definitions of social welfare. 

If you want to promote social welfare, it requires advocacy in the 
election process, given the broad and extensive scope of modern 
government. In today’s America, you can’t promote social welfare 
without interacting with government officials and legislators, as 
well as promoting the election of candidates with positions on 
issues that particular organizations believe are important in 
achieving their goals for promoting social welfare. 

I also think IRS employees should be held personally liable for 
certain violations of the law, which is not currently the effort. 

And, finally, the IRS should be prohibited from using campaign 
finance reports or public disclosures of a taxpayer’s political dona- 
tions at the FEC as the basis for commencing an IRS investigation. 

Thank you. 

[Prepared statement of Mr. von Spakovsky follows:] 
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Introduction 

My name is Hans A. von Spakovsky.’ f am a Senior Legal Fellow in the Edwin Meese III 
Center for Legal and Judicial Studies at The Heritage Foundation. The views I express in this 
testimony are my own, and should not be construed as representing any official position of The 
Heritage Foundation. 


' Tlic title and affiliation are for identification purposes. The staff of The Heritage Foundation testily as individuals 
discussing their own independent research. The views expressed here are my own, and do not reflect an institutional 
position for The Heritage Foundation or its board of trustees, and do not reflect support or opposition for any 
specific legislation. The Heritage Foundation is a public policy, research, and educational organization recognized 
as exempt under § 501(c) (3) of the Interna! Revenue Code. It is privately supported and receives no funds from 
government at any level; nor does it perform any government or other contract work. Heritage is also the most 
broadly supported think tank in the United States, with nearly 700,000 supporters in every state, 78% of whom are 
individuals, 1 7% are foundations, and 5% are coiporations. Tlie top five corporate givers provide The Heritage 
Foundation with 2% of its 20 1 1 income. A list of major donors is available from The Heritage Foundation upon 
request. 
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I am a former in-house counsel with extensive legal experience as a corporate lawyer. 1 also 
spent four years at the Justice Department as a career civil service lawyer, including three years 
as Counsel to the Assistant Attorney General for the Civil Rights Division, where I was 
responsible for coordinating enforcement of federal laws protecting voting rights. 

After leaving the Justice Department, I spent two years as a commissioner at the Federal Election 
Commission, which is responsible for enforcing the Federal Election Campaign Act that governs 
the financing of congressional and presidential election campaigns. Being a commissioner is a 
particularly sensitive post because the federal laws governing campaigns regulate an area 
protected by the First Amendment; political speech and political activity. While commissioners 
have a sworn duty to enforce the laws passed by Congress, they also have an obligation to 
protect the First Amendment rights of candidates, elected officials, and the public when they are 
carrying out their duties. 

Summary of IRS Abuse 

On May 10, 2013, former IRS official Lois Lemer revealed that the IRS had been targeting Tea 
Party and other conservative organizations in a presentation at a conference in Washington, D.C, 
sponsored by the American Bar Association.^ TTiis was apparently made public because of the 
pending release of a May 14 report by the Inspector General for the Department of the Treasury 
detailing the “inappropriate criteria” used by the IRS to identify for review the applications of 
conservative organizations for tax-exempt status under Section 501(c)(4) of the Internal Revenue 
Code.^ These reviews “resulted in substantial delays in processing” of their applications and the 
organizations were also subjected to “unnecessary information requests;”'* voluminous requests 
for information and documentation irrelevant to the exemption determination. 

When Attorney General Eric Holder announced on May 14, 2013, that the Justice Department 
was opening an investigation, he called the IRS’s actions “outrageous and unacceptable.”'* I 
agree - the actions of tire IRS were “outrageous and unacceptable.” They represent one of the 
most dangerous actions that can be taken by a government agency: abusing its great power and 
authority under federal law to target disfavored individuals and organizations. Here, the 
disfavored entities were seen by Lois Lemer and her colleagues at the IRS - rightly or wrongly - 
as opponents of the public policies of President Obama and other members of his political party. 

Unfortunately, the individuals at the IRS who planned, implemented, coordinated, and engaged 
in this behavior were urged to do so in public statements and speeches by the President, who 
publicly accused conservative §501(c)(4) organizations of “posing as not-for-profit, social 
welfare and trade groups” and called them “a problem for democracy” and a “tl'ueat to our 
democracy.” ® He severely criticized many organizations for their advocacy after the Supreme 


^ “IRS apologizes for inappropriately targeting conservative political groups in 2012 election,” Associated Press 
(May 10, 2013). 

’ “Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for Review,” Treasury Inspector General 
for fax Administration, Ref No. 2013-10-053 (May 14, 2013), 

* ffighlighl.% “Inappropriate Criteria Were U.sed to Identify Tax-Exempt Applications for Review,” Treasury 
Inspector General for Tax Administration, Ref. No, 2013-10-053 (May 14, 2013). 

' Lucy Madison, “Justice Dept, to investigate IRS targeting,” CBS News (May 1 4, 20 1 3). 

’’Kimberley A. Strassel, An IRS PoUiical Timeline, Wall ST. J. (June 6, 20 1 3). 
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Court’s decision in Citizens United v. FEC^ as did members of Congress who sent letter after 
letter to the IRS demanding investigations of various conservative nonprofit organizations.* 

And why? Because President Obama and the members did not like the First Amendment- 
protected advocacy engaged in by these organizations. The voluminous information requests to 
applicants by the IRS, the multi-tiered review of their applications, and the long delays in 
granting exemptions were apparently intended to undermine the Citizens United decision and to 
burden the political speech and political activity of conservative organizations. 

That this was a paitisan action by the IRS is clear. Both the report by the Inspector General and 
the extensive investigation by this Committee have shown that only conservative organizations 
were targeted. 

What is worse is that the IRS seems to have learned nothing from its effort to regulate political 
speech - which is outside its statutory mandate - instead of sticking to its mission, which is 
collecting tax revenue. In fact, the IRS has proposed new regulations governing §50 1 (cX4) 
organizations that would in essence implement the “inappropriate criteria” that the IRS used in 
its unlawful targeting scheme.’ 

These proposed new rules would undermine and interfere with the system of campaign finance 
laws and regulations established by Congress and the Federal Election Commission (FEC) and 
confuse regulated entities. It w'ould embroil the IRS in an area in which it lacks both professional 
expertise and the structure and safeguards necessary to assure the American people that their 
government will not discriminate against them on the basis of their political beliefs and 
activities. 

Unfortunately, the IRS has a history of similar abuse, starting with President Franklin Roosevelt, 
who used the power of the agency “against a host of political rivals and business opponents.”” 
Revenue collection in the U.S. relies on voluntary compliance. This type of partLsan behavior by 
the IRS seriously threatens the credibility of the agency as a nonpartisan, politically disinterested 
agency - a reputation essential to its mission. 

Recommended Solutions 

The misbehavior of the IRS raises the question of what regulatory or legislative changes can be 
made to prevent this type of abusive action by the agency from reoccurring. There are a number 


’558 U.S. 310(2010). 

* For a listing and timeline outlining these criticisms and demand for IRS action, see the Appendix of the Letter of 
Eight Former Federal Election Commissioners to the IRS (Feb, 27, 2014), available at 
htfp://www,campaign freedom.org/wp-content/uploads/2013/12/Corament-on-IRS-NPRM-by-former-FEC- 
Commissioners.pdf. 

’ “Guidance for Tax-Exempt Social Welfare Organizations on Candidate-Related Political Activities,” 78 FED. Reg, 
71535 (Nov, 29,2013). 

See Gail Russell Chaddock, “Playing the IRS card; Six presidents who used the IRS to bash political foes,” The 
Christian Science Monitor (May I7, 2013); Elizabeth MacDonald, “The Kennedys and the IRS,” Wall St.J. 
(Jan, 29, 1997). 
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of changes that could be made in both the organizational structure of the IRS as well as the 
revenue laws governing tax-exempt organizations. 

• Make the IRS an independent agency run by a multi-member commission. 

When compared to other federal agencies like the FEC, the IRS lacks the type of safeguards that 
Congress put in place to assure citizens tliat tax regulation and enforcement would not be used to 
stifle political opposition to the party in power. Specifically, the FEC is an independent agency 
and, unlike the Treasury Department and the IRS, is not directly accountable to the party 
controlling the White House. Additionally, the FEC has a bipartisan makeup of six 
commissioners, three from each of the two major political parties, nominated by the President 
and confirmed by the Senate. Since it takes four votes for the FEC to carry out any action, this 
reassures the public that the agency’s policies, regulations, and enforcement decisions are based 
on the legal and factual merits rather than on partisan or ideological considerations. The IRS 
lacks both of these important institutional safeguards. 

Tlie dangers that this creates for IRS involvement in the political process should be obvious in 
light of the Inspector General’s report of May 2013 and the ensuing congressional investigations. 
Whether or not IRS personnel acted contrary to laws or ethical norms or targeted particular 
ideologies, it should be apparent that the IRS’s status witlrin the Treasury Department, as part of 
the Obama Administration and as an agency controlled by a single political party, will leave any 
political involvement subject to claims that the agency is being misused for partisan purposes. 

• Place a time limit on the IRS’s review of applications or eliminate the IRS review 
requirement entirely. 

Tlie IRS’s use of “inappropriate criteria” to target the tax-exempt applications of conservative 
§501(o)(4) organizations led to unjustified and inexcusable years-long delays that hindered or 
entirely stopped the operations of these organizations, particularly their ability to raise money 
from donors. Thus, it is obvious that a time limit should be placed on IRS review of tax-exempt 
applications; exemptions should be granted automatically unless the IRS completes its review 
within a specified period of time. This time period could be extended once if the IRS requested 
further relevant infonnation, but there should be an absolute deadline so that determinations 
cannot be delayed for years either intentionally or through errors made by IRS employees. 

Such a time limit is not unprecedented. The U.S. Department of Justice operated under a 60-day 
lime limit when it reviewed voting changes submitted by jurisdictions for preclearance under 
Section 5 of the Voting Rights Act, * ’ Failure of the Attorney General to respond within the 60- 
day period constituted automatic preclearance of the submitted changes.’^ 

Alternatively, §501 (c)(4) organizations could be automatically granted tax-exempt status as soon 
as they submit a basic application to the IRS. This would free up IRS employees from having to 
conduct a review of the organization and prevent the type of partisan manipulation that occurred 

"28 CFR§,‘)1,9. 

"W. §.‘;i.42. 
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under Lois Lerner. If a problem develops in the future or the IRS later obtains evidence that an 
organization is abusing its tax-exempt status, it could at that time conduct a detailed audit just as 
it does for other individual taxpayers and businesses when problems arise. There is no logical or 
legal reason why the IRS should conduct a review of these applications for newly formed 
organizations that are just starting their activities. 

• The IRS should only be allowed to take into account political speech or activity that 
consists of express advocacy. 

The vague and extremely broad nature of the definition of campaign activity for exempt 
organizations contained within 26 U.S.C. § 501 — “participate in, or intervene in (including the 
publishing or distributing of statements), any political campaign on behalf of (or in opposition 
to) any candidate for public office” — gives the IRS far too much leeway to create mischief and 
interfere with protected First Amendment activity by applying an ambiguous “facts and 
circumstances” test. The e-mails and other documents disclosed to date in the investigation of the 
IRS by the House Oversight and Government Reform Committee demonstrate that IRS 
employees often mistakenly believed that criticism of elected officials like President Obama or 
their policies and positions on important issues constituted prohibited campaign activity instead 
of what it was — protected speech — even though the IRS considered it “anti-Obama rhetoric” and 
“emotional” and inflammatory “propaganda.”’’’ 

Therefore, the statutory language should be amended so that “political” or “campaign” activity 
consists only of “express” advocacy on behalf of or in opposition to the election of particular 
candidates— that is, advocacy that directly and explicitly asks individuals to vote for or against 
candidates. Such a reform would draw a bright line between real campaign activity and speech 
about issues, politics, government, and elected officials. Furthennore, such a definition would 
also be easier to administer since there is a long history of cases and regulatory actions by the 
Federal Election Commission on express advocacy. 


• The IRS should be forced to define “the promotion of social welfare” to include and 
allow political speech and political activity. 


To qualify for tax-exempt status under 26 U.S.C. §501(c)(4), a nonprofit organization must be 
“operated exclusively for the promotion of social welfare,” The IRS’s regulations have long 
staled that “[t]he promotion of social welfare does not include direct or indirect participation or 
intervention in political campaigns on behalf of or in opposition to any candidate for public 
office.”'*' The regulafion.s provide, however, that §501 (c)(4) organizations may participate in 
poli tical campaigns as long as such participation does not constitute the “primary purpose” of the 
organization,'’ 


‘^GtegKorle, IRS List Revealx Concerns over Tea Parly "Propaganda,” USA TODAY, Sept. IS, 2013. 

'“26 CFR §1.501(c)(4)-l(a)(2)(ii), 

‘’.fee IRS Revenue Ruling 8 1 -M, 198! WL 166125 (1981) (“Since the organization's priniaiy activities promote 
social welfare, its lawful participation or intervention in political campaigns on behalf of or in opposition to 
candidates for public office will not adversely affect its exempt status under section 501(c)(4) of tlie Code. Furtlier 
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In contrast, §50 1(c)(3) of the Internal Revenue Code completely prohibits charitable 
organizations from participating or intervening in political campaigns on behalf of or in 
opposition to candidates for public office. No such prohibition exists in §501 (c)(4) of the Code. 

Instead, the IRS has imposed such a limitation by its misguided interpretation of “social 
welfare,” which Congress did not define when it enacted §50I(c)(4). However, contrary to the 
IRS’s misinterpretation, in a democracy, political involvement and participation are certainly 
within the definitions of “social welfare.” This is particularly so when Congress, in the statutory 
section immediately preceding, expressly prohibited other types of organizations from engaging 
in political activity.' 

Existing IRS regulations defining “social welfare” for the purposes of §501(c)(4) begin and end 
with the.se provisions: “An organization is operated exclusively for the promotion of social 
welfare if it is primarily engaged in promoting in some way the common good and general 
welfare of the people of the community” and “[a]n organization embraced witliin this section is 
one which is operated primarily for the purpose of bringing about civic betterments and social 
improvements.”'’ 

Promoting the common good and general welfare of the people for the purpose of bringing about 
civic betterment and social improvement must include advocacy in the election process. This is 
particularly true given the broad and extensive scope of modem government. In today’s 
America, promoting “civic betterments and social improvements” is almost impossible without 
interacting with and attempting to influence government officials and legislators, as well as 
promoting tlie election of candidates with the principles and positions on issues that particular 
organizations believe are important to achieving their goals for promoting “social welfare.” 

By manipulating the definition of “social welfare” to exclude political speech and political 
activity such as voter registration efforts, voter education, meet-the-candidates forums and 
debates, get-out-the-vote drives and other such activities, the IRS is trying to impose political 
restrictions as a condition of receiving tax-exempt status as a §501(c)(4) organization in direct 
conflict with the decision by Congress in enacting §501(c)(4) not to impose political restrictions 
as such a condition. 

Section §501(c)(4) organizations should be allowed to fully participate in political speech and 
political activity that is necessary to promote their particular issues and mission. At a bare 
minimum, the IRS should only include express advocacy and not “indirect participation” in 
election activities in its tallying of the amount of candidate-related political activity an advocacy 
organization engages in. 

this organization will be subject to the tax imposed by section 521 on any of its expenditures for political activities 
that come within the meaning of section 527(e)(2)."). 

'‘indeed, if §501Cc)(‘t) prohibited all political activities, as some have argued, see, e.g„ Citizens for Responsibility 
and Ethics in Washington, Gillv. Department of Treasury Fact Sheet, May 17, 2013, available at 
http://www.citizensforethics.org/page/-/PDFs/Legal/CREW%20vs.%20IRS/5-17- 

13 CREW IRS Lawsuil Fact Shoet.pdf, many organizations would become “orphans” under the tax code. They 
would no longer qualify under §501(c)(4), nor would they qualify as “political organizations” under 26 U.S.C. §527, 
because they would not be “organized and operated primarily for the purpose of directly or indirectly accepting 
contributions or making expenditures” a.s required by §527. The only other option would be to treat such 
organizations as the Sierra Club, the Planned Parenthood Action Fund, and the League of Women Voters as for- 
profit businesses, a result clearly not contemplated by Congress. 

”26 CFR §1.50I(c)(4)-I(a)(2)(i). 
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It is important to keep in mind that this definition of the allowed activities of a §50 1(c)(4) is not 
a tax-revenue issue since they are not charitable organizations - donations are not tax-deductible. 
Even organizations that expressly spend 100 percent of their time on political campaign activity 
- Section 527 organizations - are still exempt ftom taxation except under certain limited 
circumstances. The IRS should get itself out of the business of judging what is and what is not 
acceptable political speech and political activity. 

• IRS employees should be held personally liable for breaching the confidentiality of 
taxpayers. 

Under 26 U.S.C. §6103, the IRS as an agency is liable for the disclosure of confidential tax 
return infonnation filed by taxpayers. But there is no personal liability imposed on the IRS 
employee for such an egregious violation of the public trust, which limits the deterrent value of 
this statute given the merit system civil service rules that make it almost impossible to fire a 
career employee. Neither is personal liability imposed for an IRS employee opening up an audit 
or investigating groups for illegitimate, nontax-related reasons. The IRS has also cynically 
misused the confidential requirements of this statute as an excuse to avoid identifying IRS 
employees who have unlawfully disclosed such information to complaining taxpayers. This 
happened most prominently with the National Organization for Marriage, which complained to 
the IRS about its confidential Schedule B donor form being improperly disclosed by someone at 
the IRS. After identifying the responsible employee, the IRS refused to reveal that individual’s 
name to NOM, citing the prohibitions in Sec. 61 03. 

It should be made clear that Section 6103 does not prevent the IRS from providing the name of 
an IRS employee who has violated the nondisclosure requirements to both the complaining 
taxpayer and congressional investigators. This would facilitate implementation of a new 
statutory provision holding IRS employees personally liable for unlawfully disclosing taxpayer 
information or opening an audit or investigating a taxpayer for illegitimate, nontax-related 
reasons - particularly actions based on viewpoint discrimination, i.e., taxpayers being targeted 
because of their political philosophy, ideology or the exercise of their First Amendment rights. 

• The IRS should be prohibited from using campaign finance reports or public 
disclosure of a taxpayer’s political donations as a basis for commencing an IRS 
audit or investigation of the taxpayer 

There is evidence that the IRS and particularly Lois Lcmer exchanged information with the FEC 
on a particular organization that had applied for tax exempt status.** The disclosure rules that 
govern federal campaigns should not be abused by the IRS to target taxpayers based on their 
political donations. This represents a partisan misuse of such disclosure information. The IRS 
should be barred from using donor and other information filed with the FEC as a basis for 
targeting a taxpayer for investigation or an audit. 


' Eliana Johnson, “E-mails Suggest Collusion Between FEC, IRS to Target Conservative Groups," National 
review Online (July 31, 2013), at http://www.nationalreview.com/corner/354S01/e-maiis-suggest-coilusion- 
betwccn-fcc-irs-target-conservativc-groups-eiiana-johnson 
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This Committee’s investigation into the IRS scandal is extremely important and it should 
continue to attempt to get more information about what happened. It is also vital that Congress, 
based on the Committee’s findings, makes the legislative and other changes necessary to make 
sure this does not happen again. Otherwise, the IRS and federal bureaucrats will believe that 
they can use the enormous power of our federal tax laws to target the political opposition of an 
administration without any fear of any consequences. 


Respectfully submitted, 



Hans A. von Spakovsky 
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Mr. Mica. [Presiding.] Thank you. 

I now recognize Ms. Mitchell, partner with Foley & Lardner. 
Welcome, and you are recognized. 

STATEMENT OF CLETA MITCHELL 

Ms. Mitchell. Thank you, Mr. Chairman, members of the com- 
mittee. I want to thank you for conducting this hearing, hut I also 
want to thank the committee and the chairman — I’m sorry he’s not 
here for me to personally thank — and to thank the — this com- 
mittee, because you’ve been determined and dogged and relentless 
in trying to get to the truth. And from those of us, and particularly 
my clients, who were on the receiving end of the IRS targeting, I 
can tell you that the IRS was determined and dogged and relent- 
less in the denial of the First Amendment rights of hundreds of 
citizens groups and thousands of law-abiding, patriotic Americans. 

So my — my sympathy for the poor IRS being subjected to all of 
this investigation is not very — not very high. 

You’ve asked us for recommendations about ensuring this tar- 
geting never happens again, and I come before you today as some- 
body who has represented clients before the IRS many — for many 
years before the targeting started, represented clients during the 
targeting, and now represent clients in suing the IRS in three dif- 
ferent lawsuits that are cases that have arisen from this unlawful 
targeting. 

And I want to say, first of all, that I believe that the IRS is such 
a corrupt and rotten and broken agency that it cannot be salvaged. 
And, frankly, for that reason, I would urge the Members of Con- 
gress to support Representative Jim Bridenstine’s bill. House Joint 
Resolution 104, which would repeal the 16th Amendment, abolish 
the income tax, and, by definition and extension, abolish the IRS, 
because I don’t think this agency can be saved. 

But knowing that that takes a little while, in the meanwhile I 
have 10 recommendations I’m going to go through quickly, which 
are things that Congress needs to do to reinstate the rule of law 
at the IRS, because that’s what has been lost through all of this 
is an abiding by the IRS of the — with the rule of law. 

First of all, I believe that IRS employees should be prohibited 
from being unionized. They should not be in a political organization 
that gives 94 percent of its contributions to Democrats, including 
11 members of this committee, all Democrats. No Republicans have 
received any contributions from this union. 

I think, number two, that we should eliminate the application 
process for all 501(c) organizations other than (c)(3)s. There’s abso- 
lutely no reason for organizations to go through this “Mother may 
I?” with the Federal Government to find out whether they can op- 
erate as a tax-exempt organization. They do not receive the tax-de- 
ductible contributions. Contrary to what I hear constantly from 
Members of Congress at these hearings — it makes me — makes my 
head spin — contributions to a 501(c)(4) organization are not tax de- 
ductible to the donor, and there’s no reason for organizations from 
any 501(c) category, all 29 of them — there’s no reason for them to 
have to get permission from the government to operate. 

Number three, define by statute that political activities are social 
welfare activities. We should be encouraging, not discouraging, the 
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people from participating in political activities, and citizens organi- 
zations have a — have a right and a duty to do that. 

Number four, repeal the tax that is imposed on political expendi- 
tures by 501(c) organizations. It is a hateful violation, in my view, 
of the First Amendment to tax citizens groups for the exercise of 
their First Amendment rights. 

Number five. This one needs a lot of work. Congress has got to 
take section 26 U.S.C. 6103, which was enacted by Congress to pro- 
tect taxpayers from unlawful inspection, release of their tax infor- 
mation. The IRS has turned it on its head and now uses 6103 as 
a basis for denying the rights of citizens and taxpayers, denying 
Congress access to information about misdeeds by the IRS. We 
need to give taxpayers a private right of action and opportunity to 
recover treble damages from individual IRS employees who violate 
their 6103 rights. 

We need to repeal — number six — repeal the requirement that or- 
ganizations must — must reveal to the IRS their donors. That is a 
terrible law, and it has given rise already. The first inkling we had 
of IRS targeting of conservatives was when we saw the IRS going 
after donors to a conservative group and tried to impose a gift tax 
on them. There is no public interest and no public policy impera- 
tive for citizens to have to disclose to the government who their do- 
nors are. These are not public documents, and they should not be 
subject to being disclosed to the IRS. 

Number seven, as Hans said, we must — and I think the com- 
mittee should expand its investigation and ask and investigate, be- 
cause I’m absolutely convinced that the IRS has used campaign fi- 
nance reports and, in particular, donors to the Romney Presidential 
campaign or super PAC as the basis of conducting personal IRS tax 
audits, and I think that that should be illegal. But this committee 
needs to get to the bottom of that particular situation, because I 
have heard too many stories from too many people from all over 
the country to not think that that — that something is afoot there. 

We need to give a — number eight — a private right of action to 
citizens to be able to go — to file lawsuits and to recover damages 
for the violation of their constitutional rights by Federal employees. 
Just as they can today against State and local employees, that 
should be extended to Federal employees. 

Number nine, we have to reaffirm. Congress should reaffirm that 
the laws that Congress has enacted to protect taxpayers and citi- 
zens from an overreaching Federal Government in fact apply to the 
IRS. I have listened and watched and read the IRS say that things 
like the Administrative Procedures Act, the Regulatory Flexibility 
Act, the Paperwork Reduction Act don’t apply to them. And we’ve 
seen that the IRS has completely disregarded its statutory obliga- 
tions under the Federal Records Act and the Federal Information 
Security Management Act, and they’re making a joke out of FOIA, 
because now they either don’t answer your questions, make you sue 
them, or they lie. 

And finally, that we should make a law, 18 U.S.C. Section 1001 
makes it a crime for any citizen to make a false statement to a 
Federal agency, agent, or investigator. Well, I believe that the IRS, 
and its employees and Federal employees should be held to the 
same standard when they lie to us. 
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The IRS Commissioner came — Doug Shulman came before this 
committee in March of 2012 and told this committee that there was 
no targeting of conservative groups, and that was a lie. And what 
has happened to him? And I — Lois Lerner has lied. Other members 
of the IRS, they have lied, and I think that they should be subject 
to the rule of law, and all the laws that Congress has enacted that 
apply to everybody else ought to apply to the IRS. Thank you. 

Mr. Mica. Thank you for your testimony. 

[Prepared statement of Ms. Mitchell follows:] 
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TESTIMONY OF CLETA MITCHELL 
ATTORNEY 

PARTNER, FOLEY & LARDNER LLP 


HOUSE COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
WEDNESDAY, JULY 30, 2014 


"IRS Abuses: Ensuring that Targeting Never Happens Again” 


MR. CHAIRMAN; 

Thank you for conducting this hearing and for conducting the investigation into the 
unlawful and unconstitutional political targeting of American citizens and citizens 
groups by the Internal Revenue Service. You have been determined and dogged 
and relentless - and for those of us on the receiving end of the IRS targeting - the 
IRS and its top leaders were determined and dogged and relentless in denying the 
First Amendment rights of hundreds of organizations and literally thousands of law- 
abiding, patriotic American citizens. What the IRS has done - and which, I believe, 
they are still doing and planning to do - is unconscionable, unconstitutional and 
must be stopped and must never be allowed to happen again. 

So, how, Mr. Chairman, can the Congress of the United States make certain that the 
IRS never again singles out Americans for their political beliefs and subjects them to 
harassment and the denial of the statutory procedures available to others who do 
not share their beliefs? 

I have several recommendations. These recommendations are based on my years 
as an attorney representing many, many of these groups before the IRS, as someone 
who realized in early 2010 that something was going on at the IRS with regard to 
applications for exempt status, and as someone who represents three different 
citizens groups who have sued the IRS in the past year over various egregious 
violations of federal law and the US Constitution. 

First, I believe that the Internal Revenue Service is so corrupt and so rotten to the 
core that it cannot be salvaged. It has too much power, too much money, too many 
employees and it needs to be absolutely jerked out at the roots. I would urge the 
members of this Committee and all members of Congress to support Rep. Jim 
Bridenstine’s bill. House joint Resolution 104, which would repeal the 16*'’ 
Amendment to the US Constitution. It would abolish the income tax and, by 
extension, it would abolish the IRS. Yes, that's what I said. Abolish the IRS. The 
only way to ensure that the IRS never does this sort of thing again is to get rid of the 
agency altogether 
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The IRS cannot be saved. The 16* Amendment and the IRS should both become 
relics of American history -and the sooner the better. 

The IRS is comprised of 90,000 civil service employees and 2 who are not 
protected by the civil service system. Two. The Commissioner and the Chief 
Counsel. Congress thought that by protecting the IRS employees from political 
pressure, the IRS employees would be politically neutral and would not succumb to 
political pressure. Well, as Dr. Phil says, "how’s that working out for us?" The entire 
IRS targeting scandal was carried out by civil service employees who were TOTALLY 
directed and motivated by political pressures and momentum from one side of the 
political aisle - that is perfectly clear from the investigation this Committee has 
conducted. This scandal began as a result of political pressure from the White 
House, from the President’s speeches over many months demanding that 'something 
be done' about these conservative organizations, political pressure from Democrats 
in Congress and political pressure from liberal interest groups. All demanding, as 
Lois Lerner remarked, that her office "do something" about these conservative 
groups. So they did. 

An agency which by every objective measure should have total freedom to 
function in a totally objective manner, instead completely succumbed to political 
pressure. 

And so 1 say, #1 - abolish the IRS. Repeal the 16* Amendment. This agency 
can NOT be saved. 

But knowing how difficult it is to change the US Constitution - its having 
happened only 29 times in more than 200 years - and the first 10 times came in the 
first years of the country - I will turn my attention to what I believe Congress should 
do in the meantime to ensure that the IRS targeting of citizens and citizens groups 
never happens again. 

Here are ten recommendations that Congress should adopt to protect the American 
people FROM the IRS, while the citizens go about the business of repealing the 16* 
Amendment. 

1. Prohibit IRS employees from being part of a union. The National 
Treasury Employees Union provides no protection to IRS employees that 
federal statutes and the civil service system do not already provide. Holding 
an IRS employee accountable for his/her actions seems to take an act of God. 
So it is redundant for IRS employees to belong to a union. IRS employees 
should not be unionized. Period. It is a conflict of interest for any IRS 
employee to be part of a political organization like the Treasury employees 
union, when these are agents and employees who have such power over all 
the citizens of the United States. The National Treasury Employees union in 
this cycle alone, has given 94 % of its contributions to Democrats - including 
to the ranking member and 10 of the minority members of this Committee. 
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So I can understand why the Democrats on this and other committees are 
defending the IRS and tiying to shut down the Committee's investigation into 
the IRS targeting. 

2. Eliminate the application process for exempt organizations other than 
Section 501(c)(3) entities. Stop this "mother, May I?" application process 
to the federal government before a citizens group can function. Every 
exempt organization should do what every for profit entity does and what 
any other type of tax entity in America does: just file. Tell the IRS what it is 
that the entity is and just operate that way. The IRS must never again be 
allowed to decide who can and cannot be a social welfare organization - or a 
union or a business league or a veterans organization or any other type of 
exempt organization. The IRS does not get to decide those questions for any 
other type of entity in America - and the exempt organizations unit should be 
confined to making those decisions solely about groups that seek exemption 
as charitable organizations. The IRS in the targeting scandal and, indeed, 
according to guidance issued this past March, used the application process as 
a means of conducting program audits of citizens organizations - without 
any expertise, criteria, legal standards or accountability, just eliminate the 
application process altogether and allow random statistically based program 
reviews of exempt organizations after they have been operational as a means 
of ascertaining whether the organizations are operating within their 
designated section of the Internal Revenue Code. But the application process 
is hopelessly broken and should be eliminated altogether for all but 
501(c)(3) organizations. ONLY Section 501(c)(3) groups are entitled to tax 
deductible contributions. None of the others receive that benefit and there is 
no justification for an application process that the IRS admits is not required 
bylaw. Get rid of it. 

3. Define by statute that political activities ARE social welfare activities. 

Social welfare organizations SHOULD conduct candidate debates and they 
SHOULD tell the public how candidates stand on issues and they SHOULD 
develop voting records and voter guides and encourage citizen engagement 
in politics. Political involvement is a good thing, not a bad thing - and it 
shouldn't be reserved just to the editorial writers and the political 
consultants and the professional politicians. Normal Americans who join 
citizens groups whose values and principles they share SHOULD be able to 
associate for political purposes and we need to get rid of the obstacles to 
their involvement. And there should NEVER be a situation where the IRS, as 
the most powerful agency in the country without bombs and missiles, is 
allowed to run roughshod over the constitutional rights of the American 
people to engage in protected speech and political activities. That is not their 
job and it should be made clear that it is not their job. 
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4. Repeal the tax imposed on political expenditures by 501(c) 
organizations. It cannot be constitutionally permissible for a citizens 
group to be taxed on the exercise of its First Amendment rights. The tax on 
political expenditures by 501(c) organizations is an egregious and hateful tax 
and should be repealed. 

5. Strengthen 26 U.S.C. § 6103 to make it meaningful for taxpayers, not 
capable of being used as an excuse for the IRS to fail to cooperate with 
taxpayers whose rights have been violated by the IRS. Congress enacted 
Section 6103 for the clear purpose of protecting taxpayers from having their 
confidential taxpayer information inspected or released by IRS employees. 
Now, the IRS uses Section 6103 as an excuse for NOT telling taxpayers the 
truth when an IRS employee has unlawfully inspected or disclosed 
confidential taxpayer information. Section 6103 is relied upon by the IRS as 
a shield to protect itself, and its employees, from being held accountable for 
\'iolating 6103. For example: If I learn or believe that my confidential tax 
information has been inspected, compromised, or released, the IRS takes the 
position that it cannot tell me, the taxpayer who is the victim of a violation of 
this law, anything about the violation. The IRS argues that the IRS employee 
who perpetrates the offense is ALSO a taxpayer and for the IRS to disclose 
information to me about the compromise or disclosure of my taxpayer 
information would constitute a violation of the IRS employee's 6103 rights. 
Yes, the IRS has turned Section 6103 on its head - it is unbelievable but some 
courts have bought this legal fiction. Congress has to fix it. 

Some recommendations for strengthening Section 6103; 

• Congress should provide a cause of action for taxpayers to be able to 
sue personally any IRS employee who violates Section 6103, and 
should provide for treble damages to injured taxpayers. 

• Any taxpayer, upon written request, should be able to obtain the name 
and employee ID information about any IRS employee who has 
accessed or inspected the taxpayer's information and the legal 
authority for the IRS employee’s inspection. 

• Congress should repeal the authority of state and local government 
agencies to have access to the taxpayer's federal tax information or, at 
the very least, require state or local agencies to issue subpoenas, with 
notice to the taxpayer of the request for inspection by the state or 
local government agency, employee or official of the taxpayer's 
confidential federal tax information. 

• Prohibit the sharing of taxpayer information by the IRS with any other 
federal agency without due process: a subpoena and written notice to 
the taxpayer that the taxpayer's confidential information is being 
sought by another federal agency. 
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• Shift the burden from the taxpayer to the IRS when it comes to 
taxpayers being forced to provide information to the IRS. Make the 
IRS responsible for showing that any information it seeks from 
taxpayers has a lawful, legitimate purpose and is not just demanded 
by an overreaching federal employee. Section 6103 should protect 
taxpayers from being forced to provide information to the IRS to 
which it is not entitled, thereby allowing the IRS to unlawfully inspect 
confidential information that taxpayers should not have to provide 
without a legal basis for doing so. 

Section 6103, is supposed to protect taxpayers from the unlawful inspection or 
disclosure of confidential taxpayer information. It should NOT be used as an excuse 
for the IRS to refuse to tell taxpayers who has unlawfully inspected or disclosed 
their taxpayer information, and it should not be the catch-all excuse for the IRS to 
avoid accountability to Congress and the taxpayers for violations of the rights of the 
American people. Section 6103 needs to be thoroughly reviewed and strengthened 
for the benefit of the taxpayers, NOT the IRS. 

6. Repeal the provision of the IRC that requires exempt organizations to 
disclose their donors to the IRS. There is no public purpose to this 
mandatory, compelled disclosure of donor information; it is not publicly 
disclosed, nor should it be. And we saw just three years ago, in the first 
inkling of the IRS targeting scandal, the situation where the IRS targeted 
several donors to one conservative group and attempted to impose a gift tax 
on those donors for their contributions to that exempt organization. There is 
no public policy imperative for citizens groups to be required to disclose to 
the IRS the donors to their organizations. Congress should repeal this 
provision and prohibit the disclosure to the IRS of donors to exempt groups. 

7. Prohibit the use of or reliance upon by the IRS of any /all information 
regarding contributions to candidates, political organizations, parties, 
committees or exempt organizations by a taxpayer for purposes of 
targeting or initiating audits of any taxpayer. 1 believe that the IRS has 
used campaign finance reports of donors / contributors to political 
campaigns as a selection criteria for personal IRS audits. I believe this 
Committee should investigate that issue. I have received too many reports 
from too many people from across the nation to think it is coincidental. And 1 
am quite certain it has happened because I noticed IRS Commissioner 
Koskinen, in his first appearance before the House Ways & Means Committee 
in January, came prepared and briefed by his staff - as he always does - he 
shows up spouting the party line - but he made a preemptory comment that 
'of course donors would be more frequently audited because they are higher 
income persons..." That is not what has happened. Imagine that the IRS uses 
campaign finance reports, required to be filed with the FEC - or a state or 
local campaign finance agency - as the source for targeting taxpayers for IRS 
personal tax audits. That should be investigated by this Committee - did they 
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just use the Romney donor information? Or did they also use the Obama 
donor information for selecting their targets for audit? This Committee 
should find the answers to that question - and using reports of donors to 
political campaigns and committees as a basis for IRS audit should be illegal. 
Making an after tax voluntary campaign contribution should not subject a 
donor to an IRS audit. This prohibition should apply as well to the use by IRS 
employees of contribution and/ or donor information disclosed to the IRS of 
contributions to exempt organizations - See #7 above - and to the use of ANY 
reports of taxpayer campaign contributions required to be disclosed to local, 
state or federal campaign finance agency. 

8. Amend 42 USC Section 1983 to reinforce that citizens are entitled to 
constitutional protections when dealing with any federal agency; 
establish under the statute that citizens have a cause of action against 
IRS employees - and any federal employees - who violate their 
constitutional rights. Just as it is the case with state and local 
government employees. We believe from our legal research that there is a 
clear cause of action against the IRS employees personally - people like Lois 
Lerner - who violated the constitutional rights of the organizations targeted 
by the IRS in this scandal. The IRS employees argue to the federal courts that 
there is NO cause of action available to the injured citizens and citizens 
groups because there is no statute which clearly authorizes the suit- and 
thus, they claim, they are immune from suit. We have argued that that is not 
the case - and have cited to the Court that the reason there is NOT a specific 
provision included in the Internal Revenue Code is that, when Congress was 
considering and enacting the Taxpayer Bill of Rights in 1987, the IRS 
commissioner testified to Congress that there wasn’t a need to include such a 
provision in the Code because the Supreme Court had already recognized 
that a federal employee, including any employee of the IRS, who violates the 
constitutional rights of a citizen may be sued personally for those actions. 

My fellow attorneys and I who represent the plaintiffs who have filed these 
lawsuits disagree and we believe that such a cause of action does exist But 
it would certainly enhance the protections available to the American 
taxpayers against abuse and discrimination against them by the IRS and 
other federal employees if Congress were to codify the Supreme Court's 
decision in Bivens v Six Unnamed Agents, and to give the American people the 
same rights against federal employees that now exist against state and local 
employees. A violation of the civil rights of a citizen should be capable of 
being redressed whether it is a local policeman or an IRS employee who has 
committed the violation of a person's constitutional rights. 

9, Reaffirm clearly that the laws Congress enacted to provide due process 
rights to the American people at the hands of their government and to 
protect the citizens from over-regulation and overreach by federal 
agencies - that those laws do in fact apply to the IRS, just as they apply 
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to other federal agencies. In the past several years, 1 have seen, heard and 
watched the IRS assert that the laws enacted by Congress either do not apply 
to the IRS or the IRS essentially ignores the federal law: the Administrative 
Procedures Act, the Paperwork Reduction Act, the Regulatory Flexibility Act, 
the Federal Records Act, the Federal Information Security Management Act - 
these are all examples of federal statutes the IRS either disregards or actually 
argues are inapplicable to the agency. The IRS has made a mockery of the 
Freedom of Information Act, either lying outright to citizens who file FOIA 
requests - telling them there are no responsive documents, but when sued by 
the taxpayer, it turns out that there are thousands of responsive documents. 
Or, what appears to be the current practice is for the IRS simply to ignore 
FOIA requests, forcing citizens to sue to obtain documents from the agency. 
The IRS has contempt for the law and contempt for the citizens. Congress 
should at the very least take steps to clarify for the judiciary that, indeed, the 
IRS and its employees are not immune from the application and coverage of 
the laws Congress enacts and failure to comply will result in adverse 
consequences to the agency. 

10. Apply the provisions of 18 U.S.C.§ 1001 to federal agencies and 

employees: if the citizens can be punished for lying to the government, 
the government and its employees should be capable of being punished 
for lying to the American people. 18 U. S. C. § 1001 makes it a criminal 
offense for any person to make a false statement to a federal agency, agent or 
investigator. Yet, the IRS has made false statements to the American people 
consistently, and with seeming impunity. The IRS Commissioner in March 
2012 told this Committee that there was no targeting by the IRS of citizens 
groups based on their political beliefs. That was a lie. The IRS lied to the 
American people when it stated publiciy last November that there were no 
'supporting documents' reiated to the proposed IRS regulations for 501(c)(4) 
organizations. We are now suing the IRS and Treasury for failure to produce 
such documents via a FOIA request. And we have started receiving 
documents pursuant to a scheduling order in the federal court - but we know 
for a fact, again because of the work of this Committee, that there are 
thousands of documents related to the proposed regulation of citizen speech 
and political activities, going back several years. The IRS should not be 
allowed to lie with impunity to the people or their elected representatives in 
Congress, just as citizens cannot lie to federal agencies such as the IRS 
without fear of criminal prosecution. 

These are recommendations that have arisen based on my experiences with the IRS 
over the past several years - within the administrative, rulemaking and litigation 
contexts. 

Lois Lerner famously said that the IRS targeting scandal arose because of some 
‘rogue’ agents in Cincinnati. That was a lie - and she should be punished for lying to 
the American people. 
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But her reference to there being rogue agents is not wrong - the IRS as a whole has 
gone rogue. Congress has some heavy lifting if it is to try and rein in this out-of- 
control agency. 

I end where I began: repeal the 16* Amendment and abolish this monstrosity. But 
in the meanwhile, get control of the agency by firmly reinstating the rule of law 
within it - and removing many of the opportunities and temptations that exist under 
current law for the targeting scandal to happen again. 

Thank you for your hard work and efforts on behalf of the American people. 
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Mr. Mica. We will now turn to our final witness, Mr. James 
Sherk. He is the senior policy analyst in labor economics at The 
Heritage Foundation. Welcome. And you are recognized, sir. 

STATEMENT OF JAMES S H ERK 

Mr. Sherk. Representative Mica, Representative Davis, and com- 
mittee members, thank you for the invitation to testify. 

My name is James Sherk, and I — though I work at The Heritage 
Foundation, my testimony this morning should not be construed as 
an official position of The Heritage Foundation. 

This morning I want to explain to you that the law makes it very 
difficult to fire Federal employees, and that this shelters workers 
who engage in misconduct. Congress should streamline the firing 
procedures to discourage employees at the IRS and at other agen- 
cies from abusing their positions. 

There are three facts about the current civil service system that 
Congress should understand. The first fact is that trying to fire a 
Federal employee takes years of effort. Agencies can remove work- 
ers; however, even after severe misconduct, doing so takes incred- 
ible time and effort. An agency must show that a reasonable person 
would more likely than not conclude that the evidence justifies a 
firing. Gathering the evidence to show this can take months. Then 
the agency must give the employee 30 days’ advance notice before 
removing them. During this time they cannot hire a replacement 
and must pay the employee. If the employee during this time al- 
leges that their supervisor is firing them for exposing misconduct, 
they can ask for a whistleblower investigation, during which time 
they also cannot be fired, even if it’s a completely baseless inves- 
tigation. 

After all this, the agency can remove the employee; however, the 
employee can appeal their firing to the Merit Systems Protection 
Board, or MSPB. In 2013, this initial appeal took an additional 3 
months. If the employee loses this appeal, they can then file a sec- 
ond appeal to the MSPB headquarters in Washington. In 2013, this 
second appeal took an average of over 9 months. If the MSPB rules 
against the employee again, they can appeal then to the EEOC or 
to the Federal courts. 

In total, it can take several years to fire employees for even fla- 
grant misconduct. For example, it took the Treasury Department 
5 years to fire Lester Erickson for lying to investigators during an 
internal misconduct investigation. 

For many managers, successfully removing a problem employee 
becomes a full-time job in its own right, and doing nothing is, un- 
fortunately, often the path of least resistance. An Office of Per- 
sonnel Management study found that managers feel it takes “he- 
roic” efforts to remove problematic employees. 

The second fact is that this causes Federal employees to rarely 
lose their job, sheltering those who abuse their position. Most Fed- 
eral agencies are not run by heroes; they are run by managers try- 
ing to operate the government. An 0PM survey found that only 8 
percent of managers with poorly performing employees attempted 
to remove them, less than 1 in 10. And of those who attempted to 
do so, over three-quarters reported that their efforts had had no ef- 
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feet whatsoever. So, unsurprisingly, the statistics show that Fed- 
eral employees rarely get fired. 

0PM data also shows that last year the Federal Government 
fired less than 10,000 workers out of its 2.1 million-man workforce 
for discipline or performance reasons. Almost half of those firings 
occurred among new hires in the probationary period. Last year the 
government fired just one-quarter of 1 percent of tenured employ- 
ees with 2 or more years of experience. 

Now, employees who engage in misconduct know how hard it is 
to remove them. The Office of Personnel Management reports that 
many managers stated in their agencies, “The unwritten policy was 
to avoid any situation that could lead to an appeal or lawsuit.” 

In other words, managers frequently let misconduct slide. For ex- 
ample, at Housing and Urban — at the Department of Housing and 
Urban Development, an employee spent over one-third of his time 
over the course of 5 years conducting private business deals using 
his official email account. One of those business deals involved pro- 
viding a lap dancer to a private party. HUD officials did not even 
try to fire him. 

And this system also shelters the IRS employees who target 
Americans for their political views. IRS employees have the same 
notice and appeals process as other government workers. Con- 
sequently, IRS managers had and still have strong incentives to ig- 
nore employees targeting Americans for their political beliefs. It 
would take heroic efforts to remove employees engaging in such 
conduct. 

Now, the third fact is that Congress can fix these problems by 
reforming America’s civil service laws. Ideally Congress should re- 
turn to the spirit of the original Pendleton Act, which regulated the 
hiring of Federal employees to prevent a political spoils system 
while allowing managers to remove employees at will. Congress 
should return to this policy and make Federal employees at will 
while still preventing patronage and nepotism appointments in the 
hiring process. 

Barring such reform. Congress should at least streamline the fir- 
ing process so it takes less time and effort. Congress can take sev- 
eral steps to do so, such as allowing Federal managers to imme- 
diately suspend employees without pay when they’ve engaged in 
misconduct, and then providing the due process after their suspen- 
sion. 

Congress should also eliminate the ability of Federal employees 
to appeal their dismissal through multiple forums. They should 
have to pick one. 

Congress should also extend the probationary period from 1 to 3 
years to give managers more time to vet employees and remove 
those likely to cause problems later. 

And to encourage good behavior. Congress should transform the 
current seniority-based step increases into performance-based 
raises. 

Thank you. I appreciate the opportunity to explain that the law 
makes it very difficult to fire Federal employees, and that this shel- 
ters workers who engage in misconduct. 

[Prepared statement of Mr. Sherk follows:] 
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Chairman Issa, Ranking Member Cummings, and Members of the Oversight and 
Government Reform Committee, thank you for inviting me to testify this morning. My 
name is James Sherk. I am a Senior Policy Analyst in Labor Economics at The Heritage 
Foundation. The views I express in this testimony are my own, and should not be 
construed as representing any official position of The Heritage Foundation. 

Federal law makes it very difficult to separate federal employees from their jobs. 
Managers who wish to fire problematic employees, whether because of misconduct or 
poor performance, must go through draining and time-consuming procedures that take 
about a year and a half Consequently the federal government very rarely fires its 
employees, even when their performance or conduct justifies it. In fiscal year (FY) 2013 
the federal government terminated the employment of just 0.26 percent of its tenured 
workforce for performance or misconduct — a rate one-fifth that of monthly private-sector 
layoffs. 

This system shelters employees who engage in misconduct. IRS officials who wanted to 
fire employees engaging in misconduct would have had great difficulty doing so. Most 
federal managers find letting all but the most egregious misconduct slide the path of least 
resistance. Congress should streamline the firing process in the federal government. The 
system should serve the interests of the public, not the civil service itself 

Hard to Remove Federal Employees 

The law makes firing problematic federal employees extremely difficult. Consider that 
General Services Administration (GSA) regional commissioner Paul Prouty helped plan 
the infamous $800,000 lavish employee conference in Las Vegas. The GSA fired him 
when this came to light. Nonetheless he remains on the federal payroll to this day. The 
Merit Systems Protection Board (MSPB) overruled the GSA’s decision and ordered 
Prouty reinstated.* The MSPB concluded his involvement in the conference did not 
justify firing him and ordered the GSA to give him 1 1 months of back pay. Federal 
managers at the IRS and elsewhere have great difficulty removing problem employees. 

This system evolved from well-intentioned civil service reforms in the 19th century. 
Congress passed the Pendleton Act in 1883 to replace the spoils system with a merit 
system in federal hiring. The Pendleton Act only regulated the hiring process; it left 
government officials free to remove federal employees at will. However, subsequent 
legislation, Executive Orders, and Supreme Court decisions also made terminating 
federal employment very difficult. The Civil Service Reform Act of 1978 codified the 
currently required procedures. 


'Lisa Rein, “GSA Ordered to Give Job Back to Executive Fired after Las Vegas Conference Scandal,” The 
Washington Post, March 13, 2013, littp:/Awvvv.washingtonpost.coin/Dolitic.s/gsa-executive-fired-aftei'-las- 
vega.s-scandal-ordcred-to-get-his-iob-back,''2013/03/13/279ad318-8h5b-l Ie2-b63f-f53fb912fcb4 .stoiv.html 
(accessed July 28, 2014). 
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The Supreme Court’s decision in Cleveland Board of Education v. Loudermill (1985) 
further reinforced these protections,^ The Supreme Court found that civil service laws 
give government employees a property interest in their jobs. As such the Court ruled the 
Due Process clause of the U.S, Constitution prevents the government from firing tenured 
civil servants without first “some kind of hearing” and an administrative process 
afterwards. 

Once the government has extended civil service protections the Court ruled it must 
maintain them in some fashion. If federal managers want to fire a federal employee today 
they can use one of two forms of due process: Chapter 43 or Chapter 75 of Title 5 of U.S. 
Code. Both avenues involve significant time and expense. 

Chapter 75 

Federal managers can penalize employees for misconduct or bad performance using 
Chapter 75. However, even in cases of misconduct — as occurred at the IRS — managers 
cannot simply fire someone. Instead they must analyze infractions using the 12 Douglas 
factors.^ These factors include the relationship of the infraction to the employee’s 
responsibilities, the workers’ disciplinary and work records, how clearly the manager 
informed the employee they were violating the rules, the possibility of rehabilitation, 
mitigating circumstances such as personality clashes, and the efficacy of alternative 
punishments in deterring future misconduct. Managers must show they carefully 
evaluated all 1 2 Douglas factors before proposing to fire an employee. If they do not the 
MSPB may reduce the penalty from firing to something less serious on appeal. 

If an agency concludes the Douglas factors merit firing it must also gather enough 
evidence to support this conclusion. To successfully fire an employee the agency must 
show that “a preponderance of evidence” Justifies doing so. In other words they must 
show that a reasonable person would be more likely than not to conclude the evidence 
justifies a firing. The manager must also prove that firing the employee will improve the 
efficiency of their agency. '* The process of gathering sufficient evidence can take several 
months. If the agency believes it has enough evidence to overcome this burden of proof it 
can begin the firing process. 

To fire someone the agency must first give the employee 30 days advanced notice. They 
agency must explain why it intends to fire the employee and give the employee a chance 
to respond. If the agency wants the employee gone during this time it must put him (or 
her) on paid leave — the law does not permit faster removals or unpaid leave except in 
extreme cases. ^ During this time the agency cannot hire a replacement; legally the 
employee still fills that job and no vacancy exists. 


-470 U.S. Code § 532. 

'Douglas V. Veterans Administration, 5 M.S.P.R. 280, 305-06 

■'U.S. Merit Systems Protection Board, “Addressing Poor Performers and the Law,” Report to the President 
and the Congress of the United States, September 2009, page 33, 

httD:/Avw\v.msDh.gov/nct.search/vic\vdocs.asDX?docnumbcr=44584l&version=446988& (accessed Julv 28, 
2014). 

’An agency may terminate an employee in less than 30 days if it has good reason to believe the employee 
has committed a crime for which he (or she) could get sent to jail. See 5 U.S. Code § 7513(b)(l)-(2). 
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If during this time the employee alleges his supervisor fired him for blowing the whistle 
on misconduct they can ask the Office of Special Counsel (OSC) to investigate. During 
an OSC whistleblower investigation the agency cannot terminate him. 

After this 30-day period, and after any OSC investigation, the agency can fire the 
employee and stop paying him. However, the employee has 30 days to appeal this 
decision to his regional Merit Systems Protection Board or to file a grievance with his 
union (the worker can pick one or the other but not both). The regional MSPB will 
conduct an investigation and issue a ruling. In 2013 this took an average of 93 days — 
three months.* The MSPB has the authority to downgrade the firing to a less serious 
punishment, such as a demotion. If the employee loses this appeal, he can file a second 
appeal to the MSPB headquarters in Washington, D.C. The MSPB headquarters will 
review and possibly overturn the regional board’s decision. In 2013 this process took an 
average of 281 days — over nine months.’ If the employee uses all his appeal rights within 
the MSPB, the firing process takes an average of about one and a half years from start to 
finish.* 

Having exhausted appeals to the MSPB the employee can then file appeals in alternative 
forums. They have the option of appealing to the federal courts. If the employee alleges 
they were fired for discriminatory reasons, the employee can also file charges with the 
Equal Employment Opportunity Commission (EEOC) — instigating an investigation that 
can take years. The EEOC has the authority to order the employee reinstated even if the 
MSPB rejected the employees’ allegations of discrimination. In total it can take several 
years to fire employees for even flagrant misconduct. 

For example, Lester Erickson, a police officer at the Bureau of Engraving and Printing, 
lied to investigators during an internal misconduct investigation. The Bureau fired him 
for lying. Erickson appealed to the MSPB, the Court of Appeals, and ultimately the 
Supreme Court.® From start to finish it took the Bureau five years to finish the process of 
terminating his employment. 

In another case the U.S. Postal Service (USPS) required an employee, Winford Sullivan, 
to undergo a medical evaluation to support his claim to need five to 10 days of medical 
leave a month. In February 2009 Sullivan refused to appear at the medical evaluation but 
continued taking medical leave. He proceeded to rack up 44 unscheduled absences in the 
coming months. After clear warnings he had violated agency procedures the USPS 


‘’U.S. Merit Systems Protection Board, Annual Performance Report for FY 2013 and Annual Performance 
Plans for FY 2014 - 20I5„ March 10, 2014, p. 1 1, 

http://\v'vw.m.spb.gov/netsearch/vic\vdocs.asnx?docnumber=9%058&ver.sion=999982&anDlication=ACR 
OBAT (accessed July 28, 2014). 

’ibid. 

"Three months to gather evidence supporting the firing, the 30-day advance notice requirement, 30-day 
waiting period for appeals to the MSPB, three months for the first MSPB appeal, nine months for the 
second MSPB appeal totals 1 7 months, in addition to any investigation by the OSC, the EEOC, or appeals 
to the federal courts. 

'^LaChance v. Erickson, 522 U.S. Code 262 (1998). 
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terminated Sullivan’s employment in March 2010. Sullivan appealed his firing to the 
MSPB which rejected his claims in July 2011. Sullivan then appealed his firing to the 
U.S. Court of Appeals for the Federal Circuit, which ruled against him in February 
2012 — three years after his misconduct started.*® 

Chapter 43 

Federal managers seeking to remove poorly performing employees can also use Chapter 
43. These procedures only apply to performance issues — managers cannot use them for 
misconduct.*' The IRS could only use Chapter 43 to punish misconduct if that 
misconduct also affected the employee’s job performance. 

Chapter 43 offers some benefits over Chapter 75. First it has a lower burden of proof. 
Managers need only prove that “substantial evidence” supports removing or demoting the 
employee. That means that a reasonable person might find the evidence justifies the 
action — even though another reasonable person might disagree. Managers do not have to 
show that a reasonable person would probably agree with their actions. Second, the 
MSPB cannot reduce penalty. If a manager proposes firing an employee the MSPB 
cannot instead order them suspended or demoted. A manager who proves his case knows 
he can remove the employee from the federal service.'^ Third, managers do not have to 
prove that firing the employee will improve the efficiency of the federal service. Fourth, 
the agency does not have to use the Douglas factors when proposing a penalty. 

These benefits come at a cost. In order to take action under Chapter 43 the agency must 
first show the employee has fallen short in a critical area of his work. Before proposing 
removal the employee’s manager must (1) clearly inform the employee of his particular 
shortcoming; (2) work with him to help improve his performance; and (3) expressly warn 
the employee that continued poor performance could lead to his removal. Federal 
employees call this a PIP — short for both a Performance Improvement Plan and 
Performance Improvement Period. 

If the employee’s performance improves during the PIP and remains at tolerable levels 
for a year, his agency cannot fire him using Chapter 43. If his performance reverts to 
unacceptable levels after that period, the agency must give him a new PIP. 

If the employee’s performance does not improve during the PIP the agency can then 
propose firing him. As with Chapter 75 the agency must give the employee 30 days 
advance notice. Unlike Chapter 75 that notice must include not only specific instances 
that lead to the firing but also the critical performance element where the employee fell 
short. 

After getting fired the employee then has the same appeal rights to the MSPB and other 
forums that he would under Chapter 75.'^ Consequently, disciplinary actions often take 


'^Sullivan v. U.S. Postal Service, 464 F. App’x 895 (Fed. Cir. 2012). 

"Managers must use Chapter 75 to remove employees for misconduct. 

'^U.S. Merit Systems Protection Board, “Addressing Poor Performers and the Law,” pp 33-34. 
"ibid. 
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longer under Chapter 43 than under Chapter 75. A manager must work with a 
problematic employee on a PIP, give him time to improve, and document his failure to do 
so before beginning the termination process. 

The structure of Chapter 43 also allows employees to fail repeatedly without getting 
fired. If an employee does poorly in one element of his job, improves during the PIP, but 
reverts to old habits after the year has passed his manager cannot fire him. Such a yo-yo 
pattern of unacceptable-acceptable-unacceptable performance can recur for years 
without a firing under Chapter 43. 

Similarly, managers need a separate PIP for each separate performance shortcoming. A 
PIP dealing with one performance issue does not permit firing an employee for a different 
failure. For example, an employee might submit his reports chronically late. His 
supervisor could work with that employee on a PIP. If the employee subsequently got his 
reports in on time, but the quality of those reports deteriorated, the manager could not fire 
him. They would have to start a new PIP to deal with quality issues. If the employee then 
improved the timeliness and quality of those reports, but began neglecting another 
element of his job, the manager could not fire him without another PIP dealing with the 
new issue. This can make Chapter 43 very difficult and frustrating for federal managers 
to use. 

No Action the Path of Least Resistance 

Federal managers typically find navigating these procedures time-consuming and 
difficult. For many successfully removing a problematic employee becomes a full-time 
job in its own right. Daniel Michaels, former Director of the Food and Drug 
Administration’s Office of Enforcement explains, “The most difficult thing [about firing 
someone] is the time it takes away from managing the organization in order to document 
the case.”*'* A MSPB survey found that one-third of federal managers with a problematic 
employee cited a lack of time as their greatest obstacle to dealing with the problem. 

One representative complaint from an Office of Personnel Management (0PM) survey of 
federal managers states: “Because of the amount of time I had to spend on the 
[disciplinary] action, my performance suffered and I received a rating of ‘needs 
improvement.’”’^ 

Employees can also avoid getting fired if they can convince the MSPB or EEOC that 
their manager is firing them for racially or sexually discriminatory reasons, or if they can 
convince the Office of Special Counsel they blew the whistle on wrongdoing. This gives 
employees facing termination a strong incentive to accuse their supervisor of bigotry or 


'“Denise Kersten Willis, “You’re Fired,” Government Executive, March 1, 2006, 
httD://wvvw.°ovexec.coin/tnagazinc/features,'20t)6/03/voure-llred/21285/ (accessed July 28, 2014). 

'“U.S, Merit Systems Protection Board, Office of Policy and Evaluation, “Removing Poor Performers in the 
Federal Service,” Issue Paper, September 1 995, pp. 6-7, 

htlp://vvwvv.msDb.gov/netscarch/vicwdocs.aspx?docnuinbci'=253662&vei'sion=253949&application=AC.'R 
OBA'f (accessed July 28, 2014). 

'‘’U.S. Office of Personnel Management, Office of Merit Systems Oversight and Effectiveness, “Poor 
Performers in Government: A Quest for the I'rue Story,” January 1999, p. 1 1, 
httn://archive.ODm.gov7stiidies/perrorni. pdf (accessed July 28, 2014). 
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misconduct. 0PM has found this discourages managers from disciplining employees. '^As 
Timothy Dirks, a former director of human resources for the Department of Energy puts 
it this way: “In effect, the manager is being put on trial.”'* 

For most federal managers doing nothing becomes the path of least resistance. 

The MSPB reports that “many supervisors believe it is simply not worth the effort to 
attempt to remove Federal employees who cannot or will not perform adequately.”'*’ An 
OPM study found that it takes “heroic” efforts for federal managers to remove 
problematic employees.^® 

Exceptionally Low Firing Rates 

Most federal managers are not heroes. They are managers trying to run a federal agency. 
Faced with these incentives they rarely attempt to remove employees with conduct or 
performance issues. A MSPB survey found that almost four-fifths of federal managers 
have managed a poorly performing employee. Fewer than one-quarter of these managers 
attempted to demote or fire that worker.'^' Another OPM survey found even bleaker 
results. OPM reported that only 8 percent of managers with problem employees 
attempted to demote or fire those workers. Fully 78 percent of these managers said these 
efforts had no effect. 

This inaction translates into exceptionally low firing rates for federal employees. OPM 
data shows that in FY 2013 the federal government fired only 9,603 employees for 
discipline or performance reasons out of its entire 2.1 million person workforce.^^ That 
translates into an annual firing rate of 0.46 percent — less than a third that of the 1,5 
percent monthly layoff and discharge rate in the private sector. 

Even these rates are artificially inflated. Federal employees go through a one-year — or at 
some agencies two-year — probationary period. During this period they have almost no 


'’lbid.,p. 11. 

'®Willis, “You’re Fired.” 

’’U.S. Merit Systems Protection Board, Office of Policy and Evaluation, “Removing Poor Performers in the 
Federal Service,” p, 2, 

^°U.S. Office of Personnel Management, Office of Merit Systems Oversight and Effectiveness, “Poor 
Performers in Government: A Quest for the True Story,” January 1999, p. 1, 
http://ai'chivc. O 0 m.gov/studies/nerform. pdf (accessed July 28, 2014), 

^'U.S. Merit Systems Protection Board, Office of Policy and Evaluation, “Removing Poor Performers in the 
Federal Service,” p, 5, 

^^U.S, Office of Personnel Management, Office of Merit Systems Oversight and Effectiveness, “Poor 
Performers in Government: A Quest for the True Story,” p. 11. 

^^Heritage Foundation calculations using data from the U.S. Office of Personnel Management, FedScope - 
Federal Human Resource Data. The rate divides FY 2013 terminations for discipline/performance by June 
2013 total federal employment. Available online at w\vvv.fed.scotx:.opm.gov {accessed July 28, 2014), 
^■'Department ofLabor, Bureau ofLabor Statistics, “Job Openings and Labor Turnover - May 2014,” Table 
5, July 8, 2014. 

‘^Unfortunately, the Bureau ofLabor Statistics does not estimate discharges separately from layoffs, so this 
is the best available estimate of the firing rate in the federal government. These figures are not strictly 
comparable because the layoff and discharge rate includes both firing/terminations and job losses due to 
contracting (or bankrupt) enterprises laying off employees. The federal government did not go bankrupt in 
2013 and despite sequestration under 600 federal employees lost their jobs to a reduction in force. 
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appeal rights and their managers can fire them with little difficulty. Many managers use 
this probationary period to weed out employees with conduct or performance issues. 
Almost half of the FY 2013 firings occurred among employees with fewer than two years 
of federal service.^*’ The firing rate stood at just 0.26 percent among tenured federal 
workers with two or more years of experience.^^ The system that makes it hard to fire 
federal employees for political reasons makes it hard to fire them for any reason. 

Sheltering Misconduct 

This system shelters government employees who engage in misconduct. It takes extreme 
effort for federal managers to fire subordinates who abuse their position. Even if they put 
in the effort to do so the MSPB may overrule their decision, as Paul Prouty’s case 
demonstrates. So federal managers let conduct slide that private-sector employers would 
never tolerate. 

For example a Housing and Urban Development (HUD) employee spent over a third of 
his working time for over five years conducting private business deals with his official e- 
mail account. This included arrangements to provide a lap-dancer to a private party. 
Another HUD employee operated a private trucking business during work hours from her 
worksite. HUD officials did not try to fire either worker.^* The 0PM reports managers 
said that “the unwritten policy [in their agencies] was to avoid any situation that could 
lead to an appeal or law suit.”^* 

This system protects IRS employees who targeted conservative groups for their political 
views. Section 1203 of the IRS code allows IRS supervisors to immediately fire an 
employee who violates the constitutional rights of any citizen. However, IRS employees 
still go through the same notice and appeals process as government employees do for any 
other violation. It would take incredible time and effort for IRS managers to discipline 
their subordinates from engaging in this behavior. 

Consequently, IRS managers have strong incentives to let misconduct like targeting 
Americans for their political beliefs slide. Unless IRS managers undertook heroic efforts 
their employees will remain on the job, conducting their work as they see fit, without 
repercussions for selectively targeting Americans for their beliefs. 

Solutions 


“Heritage Foundation calculations using data from the U.S. Office of Personnel Management, FedScope - 
Federal Human Resource Data. The federal government terminated the employment of 4,419 federal 
employees with fewer than two years of service in FY 2013. 

^Heritage Foundation calculations using data from the U.S. Office of Personnel Management, FedScope - 
Federal Human Resource Data. The rate divides FY 2013 terminations for discipiine/performance for 
employees with two or more years of service by June 2013 total federal employment of employees with 
two or more years of federal service. 

^*Jim McF,lhatton “Nice Work If You Can Get It: Federal Workers Keep .lobs Despite Misconduct,” The 
Washington Times, May 13, 2014, httD://www.w'ashingtonlimcs.com/news/20 1 T/mav/l 3/fedci'al-workers- 
iiold-on-to-iobs-despite-blatant-mi/'.hmgc=all#Dagebreak (accessed July 28, 2014). 

^^U.S. Office of Personnel Management, Office of Merit Systems Oversight and Effectiveness, “Poor 
Performers in Government: A Quest for the True Story,” p. 11. 
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Congress should reform civil service laws to better serve the American public. The law 
now makes government employees largely unaccountable to the American people or their 
elected representatives. It protects poor performers and those who abuse the public trust. 

Ideally, Congress should eliminate all restrictions on firing federal employees. The 
original Pendleton Act regulated the hiring of federal employees without making it 
difficult to fire them. Congress can prevent patronage appointments by returning to such 
a system. If Congress does not want to take this step it can take several incremental 
measures to bring greater accountability to federal employees. These include: 

• Allowing federal managers to immediately suspend employees without pay for 
misconduct or poor performance, providing due process after the suspension. 
Federal managers should not have to wait 30 days before removing an employee 
from their job. 

• Permitting federal managers to immediately fill vacancies created by 
suspending an employee instead of waiting until the end of the 30-day period. 

• Eliminating the ability of federal employees to appeal their dismissal through 
multiple forums. Currently, employees can appeal their termination through 
either their union grievance system or the MSPB, and then potentially file charges 
with the Equal Employment Opportunities Commission or the Office of Special 
Counsel. They should have to pick one agency to review their case without 
getting to re-litigale their removal through multiple agencies. 

• Extending the probationary period from one to three years. This would give 
managers more time to vet employees and remove those likely to cause problems 
later. 

• Transforming the current seniority-based “step increases” in pay into 
performance-based raises and reward good behavior. Congress can do this by 
restricting these raises to employees rated four or five on the federal performance 
scale. Currently, employees rated three or higher receive step increases. However 
managers must develop a Performance Improvement Plan for employees rated a 
one or two on this scale and work with them intensively to improve their 
performance. Consequently, the overwhelming majority of federal employees 
earn a rating of three or higher and step increases effectively function as seniority- 
based raises. Restricting them to employees rated 4 or higher would turn them 
into truly performance-based raises that would enable managers to encourage 
good behavior— not just penalize misconduct. 
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America’s civil service laws do more to serve the interests of poorly performing federal 
employees than the public. Even many government employees object to the excessive job 
protections given to them and their colleagues — ^they force diligent and hard-working 
federal employees to pick up the slack left by those who do not pull their own weight. 
The hard work of honest federal workers gets impugned by those who abuse their 
position and abuse the public trust. A recent MSPB survey found that less than a quarter 
of federal employees believe their agency deals with poor performers effectively — the 
lowest rating of every measure of organizational stewardship the MSPB surveyed.^® The 
American public and conscientious federal workers deserve better. 

Conclusion 

Congress intended civil service laws to prevent administrations from using federal 
emplo3nnent to reward their supports. It has turned into a system that makes it very 
challenging to remove a federal employee for any reason — even serious misconduct. IRS 
employees who targeted Americans based on their political beliefs knew that removing 
them could easily take their managers over a year and a half. This system ensured they 
would face little accountability for their actions. Such a system serves the interests of the 
federal bureaucracy, not the general public. Congress should streamline firing procedures 
to enable managers to swiftly remove problem employees. 




*U.S. Merit Systems Protection Board, “Managing Public Employees in the Public Interest: Employee 
Perspectives on Merit Principles in Federal Workplaces,” A Report to Congress and the President, Figure 1, 
p. 1 1, January 2013, 

http://wvvvv.insnb.gov/netsearch/vicvvdocs.asDx?docnumber=790793&version=793798&at)plication=ACR 
OBAT {accessed July 28, 2014), 
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Mr. Mica. Thank you, Mr. Sherk and the other witnesses, for 
their testimony. 

Ms. Mitchell, unfortunately you seem to he very wavering in 
whether you think we should do something about the IRS. But all 
humor aside, it sounds like you represented some people who also 
were targeted, and maybe could you tell us a little bit more about 
again about what you’ve seen and people — the other thing, too, is 
these people, if you’re defending them, you’re the attorney. Who’s 
absorbing the cost? What’s this doing to their lives? 

Now, we’re here to look at a remedy, but I think it’s also impor- 
tant to look at the impact. And you are by far one of the most for- 
ward-speaking people about the damage that has been done by IRS 
that we’ve had before our committee. So would you mind com- 
menting? 

Ms. Mitchell. I’m happy to do that, Mr. Chairman. 

I testified in February before Mr. Jordan’s subcommittee. I told 
the story, but this wasn’t the full committee. 

I first — I represent people who apply for tax-exempt status. And 
I’ve been doing this for many years. I’ve been dealing with IRS Ex- 
empt Organizations Unit for many, many years, representing 
groups seeking tax-exempt status of various kinds, (c)(3), (c)(4), 
(c)(6)s. And it used to take — prior to the onset of this scandal, to 
get a 501(c)(4) application reviewed and processed would take 3 to 
4 weeks. 

I had an application for — I first began to realize something was 
going on at the IRS in early 2010, because I had a client — we ap- 
plied for tax-exempt status for 501(c)(4) group in the fall of — Octo- 
ber of 2009, and IRS cashed the check, because you do have to pay 
for this privilege, and then we didn’t hear from them again until 
June of 2010. And this was very unusual. This had never happened 
before. 

And in early 2010 — and then, you know, I have another applica- 
tion that we file 

Mr. Mica. How long before — you said 2010. How long before were 
you handling these kinds of cases? 

Ms. Mitchell. Oh, decades. 

Mr. Mica. So 

Ms. Mitchell. Yeah, I mean, this wasn’t 

Mr. Mica. This was quite a departure from 

Ms. Mitchell. It was a total departure. 

Mr. Mica. Total departure. 

Ms. Mitchell. It was a total departure. 

And, by the way, that organization that filed for tax-exempt sta- 
tus in October 2009 did not get its 501(c)(4) tax status granted 
until July of last year, and only after this committee — the scandal 
broke and this committee began this work. 

So, I mean. I’ve represented a number of organizations that ap- 
plied for tax-exempt status during that period and were associated 
with — they were conservative or Tea Party groups. They were 
groups that were opposing Obamacare. And I really do believe, 
frankly, that that one is one of the triggers. We don’t know all the 
information that you know and that your investigators know, but 
I think one of the criteria that the IRS was looking at was whether 
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these organizations were opposing Obamacare as a matter of pol- 
icy. 

And now you have a situation, I think it goes to the — my col- 
leagues’ testimony, which is that when you have an agency that 
now not only is collecting taxes, but is the agency that is enforcing 
Obamacare, and now it’s regulating political activities, you’re mix- 
ing things that should not be mixed in an agency that is set up to 
collect revenue. 

Mr. Mica. Did you have any progressive groups also come to you 
with 

Ms. Mitchell. Well, you know, it doesn’t really work that way. 
The fact is — you gotta choose. You’re gonna for play for USC or 
Notre Dame; you can’t play for both. And people have lawyers 
who — or, in our case, the LJniversity of Oklahoma or Oklahoma 
State. I see my Congressman from Oklahoma City, which is where 
I’m from. 

Mr. Mica. Your future Senator. 

Ms. Mitchell. My future Senator. Yes. 

But, you know. Republicans have lawyers, and Democrats have 
lawyers. You know, they represent them because — and same 
with 

Mr. Mica. Were you aware of — I mean, the accusation is that 

Ms. Mitchell. I’m well aware of that. 

Mr. Mica. — that this was also a targeting towards progressive 
groups? 

Now, I just asked the staff, there was one of the principal pro- 
motions — what was the name of it? Organizing for Action. I think 
it was approved in 73 days, and 27 months there was a freeze on 
conservative groups. It doesn’t appear to us that the other side was 
targeted. 

Ms. Mitchell. They were not 

Mr. Mica. Let me say this, too. If you were targeting progres- 
sives, if this was all about progressives or liberals, the ceiling 
would be coming down 

Ms. Mitchell. Yes, it would. 

Mr. Mica. — and there would be riots in the street. 

Ms. Mitchell. Mr. Chairman, if you look at the documents, I 
mean, I know that this is something that the minority members of 
this committee and the House keep saying, but it simply isn’t borne 
out by the facts. 

If you look at the documents, frankly, that have been posted by 
Congressman Levin on the Democratic — the Democrats — the mi- 
nority pages of the Ways and Means Committee, he has posted a 
lot of documents from the IRS, and he posted it to stand for the 
proposition that progressives were referenced just the same as Tea 
Party groups in these monthly reports. 

And I’ve read the training materials to which Mr. Davis refers, 
but if you read what they said in the training, and you look at 
what the instructions were, here’s what the instructions were for 
progressive groups: You look at those. Yes, they were on a BOLO 
list, but if you found them, what the instructions said was there 
are some progressive groups who have applied for 501(c)(3) status; 
it is more appropriate to tell them to be (c)(4)s. 
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If you look at what it said for the Tea Party groups, it said, send 
them all — basically quarantine them in a — in a special unit in Cin- 
cinnati. And that’s the difference. Yes, they looked at them, but 
they looked and got different treatment depending on whether they 
were progressive or Tea Party. If they were Tea Party, they lit- 
erally were quarantined for a period of years. The progressive 
groups were looked at to make sure they’d applied for the right sta- 
tus, and then they got their tax status. That’s the difference. 

And in the case of many of these conservative groups and Tea 
Party groups, there’s one — the Tea Party of Albuquerque still 
hasn’t gotten its tax-exempt status. And there are many of these 
small groups, when they got these letters from the IRS saying, tell 
us everyone who has spoken at your meetings, tell us everybody 
who is on your board, every — who are your volunteers; how many 
volunteers do you have; what are their names; who attended your 
meetings; do you have transcripts of who spoke, of everything they 
said when they spoke to you; tell us everywhere where your presi- 
dent spoke in the last year and where she plans to speak in the 
next 2 years. These are impossible questions, and a lot of these 
groups when they got these very burdensome letters from the IRS 
saying things like, did you have candidate debates? Did you do 
voter registration? And I had people saying, were we not supposed 
to do candidate debates? Are we not supposed to conduct voter reg- 
istration? Because they think if the government’s asking them 
those questions, that maybe they were doing something wrong. 

And so what did they do? They started backing away. Many 
times groups just went away because they couldn’t get contribu- 
tions because they didn’t have their tax status. And it — it had the 
desired chilling effect, and that viewpoint discrimination caused in- 
jury to hundreds and hundreds of organizations nationwide. 

Mr. Mica. And gagged a particular viewpoint prior to a national 
election. 

Mr. Davis. 

Mr. Davis. Thank you very much, Mr. Chairman. 

Seems to me that the logical place to start this discussion is with 
the report issued by the inspector general in May of last year. And 
it is my understanding that Mr. Cummings did ask that the inspec- 
tor general be a part of this hearing. 

That the inspector general found that IRS employees in Cin- 
cinnati developed what he called inappropriate criteria for screen- 
ing applications for attempt status. He also identified serious defi- 
ciencies by IRS managers. He found that Lois Lerner was not 
aware that these employees were using these criteria for a full 
year. He also found that even though she ordered an immediate 
stop to them, the employees used different, inappropriate criteria 
anyway. 

Since then the committee has obtained evidence that progressive 
groups were also singled out in similar ways, being listed expressly 
in so-called “be on the lookout,” or BOLO, lists, receiving lengthy 
questionnaires, facing long delays, and sometimes being denied. I 
agree that no groups, conservative or progressive, should be singled 
out based on inappropriate criteria. 

In his report, the inspector general made nine recommendations 
for reform at the agency. Ms. Mitchell, let me ask you, in your 
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opinion, how do you think the IRS is doing in implementing these 
recommended reforms? 

Ms. Mitchell. Congressman, I have to tell you in all honesty I 
think the application process is completely broken. It is Humpty- 
Dumpty. It is off the wall, and it cannot he put back together 
again. 

What the IRS has done subsequent to the TIGTA report is to 
make matters worse. 

Mr. Davis. Well, then, let me ask our witness 

Ms. Mitchell. Can I give you an example what they’ve done? 

Mr. Davis. Yes. 

Ms. Mitchell. Because this — they issued those regulations the 
day after Thanksgiving, which had clearly been in process for many 
months, if not years. I think this committee released an email from 
Ruth Madrigal from the Treasury Department to Lois Lerner that 
was dated, I want to say, maybe even 2011. 

And they — so they’d been working on regulations off plan, not in 
public view, which they sprung on the American people over the 
Thanksgiving holiday and gave us until February 28 to issue com- 
ments. And there were over 160,000 comments. I want to tell you 
that some of us worked pretty darn hard to get those comments 
filed. And what those regulations would have done would have 
codified the egregious, horrible principles that were in all of those, 
“development letters” that were sent to the conservative groups. 

But since that 

Mr. Davis. My time is running so just 

Ms. Mitchell. One other thing. 

Mr. Davis. Let me just ask the other witnesses what their opin- 
ions are. 

Mr. Keating. Well, I think one of the recommendations was for 
the IRS to come up with clearer rules. And I think the IRS, as 
Cleta indicated, their proposed rulemaking was horrible. 

We did a study of all the comments filed, and the opposition was 
almost unanimous. And you had groups, left and right, business 
and labor unions, were unanimous in their criticism of the agency’s 
rules. 

So I don’t think the IRS gets it, I don’t think they understand 
the First Amendment, and that’s why I think the key recommenda- 
tion is the IRS should get out of the speech police business. 

And this is something that the National Taxpayer Advocate and 
independent voice inside the IRS, Nina Olson, she actually has a 
background in low-income taxpayer compliance and advocacy, and 
she came to the same conclusion, and I think it is something the 
IRS should do. 

Mr. VON Spakovsky. Congressman Davis, I’ll just make one com- 
ment on that. And to show you just how confused the IRS was, 
these new regulations they proposed, they were all, in essence, to 
have what their definition would be of campaign-related activity. 
Well, their definition of campaign-related activity would completely 
conflict with the Federal Election Commission’s definition of cam- 
paign-related activity. So things that the FEC thinks are just fine 
and are not campaign related, the IRS would say, no, no, those are 
campaign related, which would put all kinds of organizations in 
this untenable position. 
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And these regulations were so bad that I and seven other former 
FEC Commissioners wrote an extensive public comment pointing 
out all of the basic errors and mistakes that the IRS had made 
with these proposed new regulations. 

Mr. Davis. Let me just hear from Mr. Sherk. 

Mr. Sherk. Representative, would it take an act of Congress for 
the IRS to be able to streamline their firing procedures. I mean, 
there’s some internal agency regulations, but the core of it is man- 
dated by Congress. And Chapter 43 and Chapter 75 of Title V of 
the U.S. Code, and unless Congress acts, they can’t do much to 
make it easier to remove people quickly for misconduct. 

Mr. Davis. Thank you very much, Mr. Chairman. And I assume 
we are going to come back. And I have got some other questions 
I’d like to raise on that. 

Chairman IssA. [presiding.] So we’ve had 12 hearings, and you 
still have questions. I appreciate that, Mr. Davis. 

Mr. Jordan. 

Mr. Jordan. I thank the chairman. 

And I want to thank our witnesses for being here today, but, 
more importantly, for all the work they have done in helping let 
the American people know what the Internal Revenue Service was 
up to, what they did, how they harassed people and targeted people 
for exercising their most fundamental right, their right to speak 
out in a political fashion against — against their government. 

Let me just dispel one thing; 104 to 7. Those are the numbers. 
One hundred four conservative groups we know were targeted, har- 
assed, delayed, delayed, delayed. Seven progressive groups were 
put on a different list, as Ms. Mitchell pointed out, put on a dif- 
ferent list, got their (c)(4) status, and never received anything close 
to the same kind of treatment. So this idea that it’s wrong, it’s 
false, it is just simply not borne out by the facts. 

The idea that the IRS is involved in way too many things. Of 
course. Mr. von Spakovsky, they’re not the FEC, for goodness sake. 
They can’t enforce election law. They shouldn’t be involved in 
healthcare law. Of course. 

And the rule that Mr. Keating just brought up. We had a hearing 
several months ago where we had the ACLU, Tea Party Patriots, 
Motorcycle Association of America, and Home School Legal Defense 
Association, all opposed to the rule. Now, when you have the 
ACLU, and the Tea Party, and home schoolers and Harley riders 
all against the same thing, you know that they — this is unbeliev- 
able. 

The thing I want to get to the question, just get your responses. 
I know we have people with a background — there’s another hearing 
going on. That’s why you see a lot of Members over at the other 
hearing dealing with the special prosecutor resolution that passed 
Congress with 26 Democrats, I might point out. Every single Re- 
publican, 26 Democrats supported a resolution saying what the 
Justice Department is doing in their investigation here warrants 
an outside special counsel. So I want to get your thoughts on that. 

And let me just — let me just prompt you with one thing. Two 
weeks ago we had James Cole, Deputy Attorney General, the num- 
ber two guy at the Justice Department, James Cole, sitting right 
where you all are sitting, and we asked him a pretty basic ques- 
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tion: When did you learn, when did the Justice Department learn 
that the Internal Revenue Service had lost Lois Lerner’s emails? 
And his response shocked us all. He said, we learned when it was 
reported in the press that they had been lost, even though, sitting 
at that same table a week ago, Mr. Koskinen told us he knew in 
April, and his chief counsel knew in February. And the Justice De- 
partment learns June 13th, when the rest of America learned, that 
they had lost Lois Lerner’s emails. 

So I want your thoughts on do we need a special — I’ll just go 
right down the list, but particularly Mr. von Spakovsky and Ms. 
Mitchell, who I know have had a background in dealing with this. 
But let’s start with Mr. Keating. 

Mr. Keating. I think that would be advisable. I think I first sug- 
gested that — I wasn’t the first to suggest, but I first suggested that 
last year shortly after the scandal broke. 

Mr. Jordan. Thank you. 

Mr. von Spakovsky, if I’m correct, you worked in the Justice De- 
partment. 

Mr. VON Spakovsky. I did. And I, frankly, was astonished at 
Cole’s answer for this reason. In May of last year is when Attorney 
General Eric Holder announced that he was opening up a criminal 
investigation of this. Well, I was involved in investigations with the 
Justice Department. The first thing you would do if you have the 
FBI as your investigator situation like this is go and seize all of 
the documents and information the way the FBI does when they’re 
investigating a private organization. A year and a half later, they 
clearly had not done that and didn’t even know that all of the evi- 
dence they were supposedly supposed to be looking at, all those 
emails, didn’t exist. 

Mr. Jordan. And when we asked that specific question, did you 
get a court order, did you get a warrant, did you go in — did you 
go to Lois Lerner’s office, did you grab all the documents, did you 
get her computer, of course they hid behind, well, there’s an ongo- 
ing investigation. We can’t comment. 

But based on witnesses we have had in depositions and tran- 
scribed interviews, it sure seems like they haven’t. And based on 
what — the response, it sure looks like they haven’t. 

Mr. VON Spakovsky. No, I don’t think they’ve taken the most 
basic steps you would take in a real investigation. 

Mr. Jordan. Yes. Ms. Mitchell. 

Ms. Mitchell. I don’t think there’s any question that there 
should be a special prosecutor. You know, the problem is that the 
longer they wait, the harder it is to conduct an authentic investiga- 
tion because of the spoliation of evidence, et cetera. 

We filed a motion in our civil suit. True the Vote sued the IRS 
and a number of individual IRS employees for the denial of its 
First Amendment rights in the consideration of its application. And 
so we filed 3 weeks ago a motion for a preliminary injunction ask- 
ing the court to conduct an evidentiary hearing into what has hap- 
pened. And that motion is pending. We had a hearing, and we are 
waiting. And the judge ordered the IRS to file three declarations 
that are supposed to be first-person, authentic evidence. And, you 
know, and the Justice Department told the court that this is in the 
civil case. 
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Mr. Jordan. Yeah. Mr. Sherk, yeah. 

Ms. Mitchell. But they didn’t know until they read it in the 
paper. 

Mr. Sherk. It certainly seems that such an investigation would 
he warranted. But even if you had a special prosecutor who 
brought charges against the IRS, individual IRS employees, it 
would still take the agency months to remove them, and in many 
cases be collecting pay. 

Mr. Jordan. Mr. Chairman, if I — are we giving a little extra 
time here, Mr. Chairman? 

Chairman IssA. If no one objects. 

Mr. Jordan. Okay. Well, I’ll wait for the second round. I don’t 
want to do that. I know we have got 

Chairman IssA. The gentlelady from Illinois Ms. Kelly. 

Ms. Kelly. Thank you, Mr. Chair. 

Mr. Sherk, in April our chairman made this statement: “There 
is simply no evidence that any liberal or progressive group received 
enhanced scrutiny.” Do you agree with that statement? 

Mr. Sherk. I’m an expert on the firing procedures, and Federal 
workforce. I would defer to the others on the panel who have more 
expertise on the specifics of the targeting. 

Ms. Kelly. So you have no opinion? 

Mr. Sherk. I would certainly give the other chairman always the 
benefit of the doubt, and I would assume it would be accurate. But 
if you’d like to talk to me about ways we can fix the — how — the 
civil service laws. I’d be happy to answer those questions. 

Ms. Kelly. Well, I’d like to go through some of the evidence our 
committee has obtained during our investigation. These should be 
simple yes-or-no answers. First, we received a copy of a so-called 
BOLO list from November 2010 that directs IRS employees to 
screen for progressives. It states, “Common threat is the word pro- 
gressive. Activities appear to lean toward a new political party. Ac- 
tivities are partisan and appear anti-Republican.” 

Were you aware of that document? 

Mr. Sherk. I’m aware to the extent I’ve heard it discussed at this 
hearing, that there was differential treatment between the two 
groups. But again, my focus and expertise is on labor policy and 
on the Federal civil service laws. 

Ms. Kelly. Well, let me go on. Another BOLO list from August 
2010 directs IRS screeners to look specifically for ACORN succes- 
sors. Were you aware of that document? 

Mr. Sherk. I was not aware of that, although, as Representative 
Jordan pointed out, it was something like 104 to 7 was the dif- 
ferential treatment between groups on the right and groups on the 
left. 

Ms. Kelly. So there were probably more Tea Party groups that 
applied, so you probably would have some differences. 

A BOLO list from February 8, 2012, includes an entry for Occupy 
organizations. Were you aware of that document? 

Mr. Sherk. No, I was not, but I wasn’t looking for it. Again, I 
was looking into Federal firearm procedures. 

Ms. Kelly. Yes or no is fine. 

A PowerPoint presentation from 2010 includes images of a don- 
key and an elephant and instructs IRS screeners to look for the 
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terms “progressive” alongside “Tea Party” when reviewing tax-ex- 
empt applications. Were you aware of that document? 

Mr. Sherk. That’s not something I looked into because, again, 
my expertise is on the Federal civil service laws. 

Ms. Kelly. Thank you. 

Notes from an IRS screening workshop in 2010 list emerged, 
“groups” alongside “patriot,” and 9/12 organizations. Were you 
aware of that document? 

Mr. Sherk. Again, as with all your questions 

Ms. Kelly. You can just say yes or no. 

Mr. Sherk. No, I was not. Representative. 

Ms. Kelly. Progressive groups were sent lengthy questionnaires 
almost identical to the ones sent to Tea Party groups, and they also 
had to wait years to receive tax-exempt status. For example, a Pal- 
estinian rights group in Minnesota received inquiries that were al- 
most identical to those sent to conservative groups and waited 
more than 2 years for final IRS tax-exempt status approval. 

Were you aware of those questionnaires? Just yes or no. 

Mr. Sherk. No, I was not. Representative. 

Ms. Kelly. Thank you. 

How about witness testimony? Our committee interviewed wit- 
nesses who testified that progressive groups went through a 
multiyear, multitiered IRS review process similar to that used for 
conservative groups. For example, during a transcribed interview 
with committee staff on October 29, 2013, a senior technical ad- 
viser in that Tax-Exempt Government Entities Division explained 
that, like Tea Party organizations, emerge cases were grouped to- 
gether and subjected to a lengthy multitiered review. 

Were you aware of that testimony? 

Mr. Sherk. No, I was not. Representative. 

Ms. Kelly. Many people point to the number of Tea Party cases 
that were screened as evidence of bias, but the simple fact is that 
there were many, many, many more tax-exempt applications dur- 
ing this timeframe from Tea Party groups. And it’s really time for 
us to stop politicizing this issue. People on both sides of the aisle 
in this room, we don’t want bias and discrimination and wrongful 
treatment against any group. We just want to get to what the fact 
of the matter is and make sure that each group is treated fairly. 

And I might add that the IG said that he was not aware of the 
BOLOs for screening progressive groups before his audit was re- 
leased. That’s why the report was skewed. And I wish the IG was 
here to actually answer questions about this. 

I yield back. 

Chairman ISSA. I thank the gentlelady. You have only your rank- 
ing member to complain to for not asking for the IG. 

Is there anyone else who would like to answer that question or 
comment, since Mr. Sherk, quite frankly, was probably the worst 
person as far as. A, looking at those questions? 

Ms. Mitchell. 

Ms. Mitchell. Mr. Chairman, I’ve seen most of those. I’ve re- 
viewed most of those reports to which the Congresswoman was re- 
ferring. And those training materials from July of 2010 specifically 
state progressive does not equal Tea Party. That’s in the outline. 
That’s in the minutes of that training session. And what they — 
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and, yes, they were looking for that term. They were looking for the 
term and given different instructions as to what to do if they saw 
it. 

And I’ll give you an example. There’s an organization called 
Progress Texas 

Chairman ISSA. The gentlelady might want to remain. This is 
still your time and answers to your questions. 

Ms. Kelly. Right. But I’ve stayed long, and I have another com- 
mittee that I have to go to. 

Chairman IsSA. I understand. 

Continue, please. 

Ms. Mitchell. There is an organization called Progress Texas, 
and in a report that was leaked to USA Today in September of last 
year, this was a November 2010, maybe 2011, report of the IRS, 
and it was a sensitive case report. And it had, I think, 162 cases 
on it. And it did have some progressive groups, but what happened 
was Progress Texas, when it had the comments about Progress 
Texas, it said, seems to have anti-Rick Perry propaganda. And 
within 6 months, they had their tax-exempt status, their (c)(4) sta- 
tus, compared to my client. King Street Patriots from Houston, 
where it said, likely approval. You know when they got their 
501(c)(4) status? November. I’m sorry, December of 2013. They just 
got it. And we got another round of questions last August after the 
scandal broke. 

So, yes, progressive groups — the word “progressive” was on some 
of those reports, but what the IRS employees were instructed to do 
when they saw that term was totally different from what they were 
instructed to do when they saw a Tea Party, 9/11 or other conserv- 
ative group. 

Chairman IsSA. I thank the gentlelady for making the answers 
complete, and I hope MSNBC will broadcast both. 

We now go to the gentleman from Oklahoma Mr. Lankford. 

Mr. Lankford. You are an optimist on that, Mr. Chairman. 

I do have a couple follow-up questions. The specific goal of this 
hearing is to be able to determine how do we keep this from hap- 
pening again. Now, there’s several comments that have been made, 
and I appreciate all of your written statements and your oral state- 
ments as well to be able to walk through this. 

Probation changes. Mr. Sherk, you mentioned this, as well, 
change in the probation, extending that. You made a brief comment 
on that. I’d like for you to expand on that. From 1 to 3 years for 
new employees so we can deal — if there’s a problem early, we can 
discover it early. What’s the difference on trying to be able to deal 
with discipline for an employee in their probation status versus 
once they’ve been there? 

Mr. Sherk. Thank you. Representative. 

For the first year in most agencies, in some agencies it extends 
to 2 years, employees are called basically probationary, and they 
can be fired almost at will. There’s only two reasons you can’t fire 
them during the probationary period. One is for political discrimi- 
nations; you can’t say you’re a Republican, you’re a Democrat, get 
out of the Federal service. And the second is on the basis of marital 
status. For any other reason beyond those two, they can be fired, 
and fairly large numbers of them are. Again, if you look at the fig- 
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ures for terminations, for layoff in performance in the Federal Gov- 
ernment for last year, almost half of them came from employees 
with less than 2 years of experience. 

Mr. Lankford. Okay. So is that something you’d recommend 
governmentwide, or are you recommending that simply for the 
IRS? 

Mr. Sherk. I’d recommend it governmentwide. Give the man- 
agers more time to review the employees and get rid of people they 
think might cause problems later. 

Mr. Lankford. Okay. Thank you very much. 

Ms. Mitchell, thanks for being here, as well. We can speak Okie 
to each other back and forth off the dais as well. 

But the second recommendation, “Eliminate the application proc- 
ess for exempt organizations other than 501(c)(3) entities. Stop the 
Mother, may 1.” 

Ms. Mitchell. Yes. 

Mr. Lankford. Can you go into greater detail why that would 
matter? There are lots of folks coming in that say, if they’re going 
to be tax exempt, they’re, “getting Federal funds, and so they 
should be limited.” 

Ms. Mitchell. Well, that is simply not true, and it demonstrates 
a lack of understanding of how the process works and the end re- 
sult when you get a letter of determination from the IRS. And I 
recall that when this committee had then-IRS Commissioner 
Shulman appear before it in March of 2012, and when he lied to 
the committee and said there was no targeting when there was, the 
other thing that he said at that hearing was, well, you know, 
501(c)(4) organizations don’t even have to have a letter of deter- 
mination from the IRS in order to operate as a 501(c)(4). So but 
if they submit themselves to our jurisdiction, we can ask them 
whatever we want, which I thought was a pretty arrogant com- 
ment, frankly. 

But anything else you do, and if you want to open any kind of 
entity, if I want to open a flower shop, if I, you know, am going 
to be my mother’s estate executor, I have to open a bank account, 
I file a form with the IRS, I tell the IRS what it is that the entity 
is going to be, and then I just start operating. And I file the correct 
tax return, and the IRS deals with it after the fact. 

And one of the problems here with the 501(c)(4) screening proc- 
ess that they employed was that they started trying to conduct pro- 
gram audits during the review process, the application review proc- 
ess. They completely abandoned their published rules and applica- 
tion and all. 

501(c)(3) is the only organization, the only type of entity, that of- 
fers a benefit to the donor that you give money to it, and you get 
a tax deduction. Every other 501(c) group is — as the chairman 
pointed out, receives contributions after tax. So there’s no reason 
to have all of this process in the first place. Just get rid of it. 

Mr. Lankford. Right. What about the publication of donors and 
submitting the list of donors to the IRS? 

Ms. Mitchell. Every tax-exempt organization has to file a 
Schedule B with its Form 990 tax return in which it must disclose 
to the IRS all donors of $5,000 or more. Now, that is not a public 
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schedule. The public is not entitled to it. It is, by law, confidential. 
So the only people you’re telling the information to is the IRS. 

And since, as I said, for all organizations other than (c)(3)s — I 
mean, I would probably get rid of it for (c)(3)s, because I don’t real- 
ly see the point — but if they can make an argument that they’re 
in a different category because contributions are deductible, but 
there’s no public policy reason to tell the government who has 
given of their after-tax dollars to an exempt organization. 

Mr. Lankford. Are they cross-referencing that to the individual’s 
tax returns? 

Ms. Mitchell. Well, there’s no reason to because they don’t get 
any tax benefit. 

Mr. Lankford. Okay. So that is the question, then, of why you 
gather that. That limits the authority, that IRS typically functions 
in the gray areas of the law, and that’s where they have the great- 
est amount of power. 

You had also started a comment earlier telling a story about the 
new rulemaking, and you were giving an example that we had run 
out of time on. Can you finish that story briefly? 

Ms. Mitchell. The day that — thank you. Congressman. The day 
that the comments closed was February 28 of 2014, and at last 
count I think it’s over 160,000 comments. The following Tuesday — 
that was on a Thursday. The following Tuesday, March 4, the IRS 
issued new guidance for reviewing applications for exempt status 
for 501(c)(4)s. Guess what’s in that guidance? It is all of the ques- 
tions — many of the questions that they were trying to include in 
their new definition of candidate-related political activities are now 
in their guidance as to the kinds of development letters and ques- 
tions that every 501(c)(4) organization can anticipate receiving 
from the IRS if you file an application for (c)(4) status going for- 
ward. 

I just will tell you from a practitioner’s point of view, I think it 
is malpractice if I ever submit another one of those applications to 
the IRS until we get rid of it. So I just think the whole process is 
completely broken, and it just needs to be eliminated. 

Mr. Lankford. Okay. I yield back. 

Chairman ISSA. Thank the gentleman. 

We’ll go to the gentleman from Nevada Mr. Horsford. 

Mr. Horsford. Thank you, Mr. Chairman, and to the ranking 
member. 

Thank you to the witnesses who are here today. 

Let me begin by saying, as I have said before, I think, this is 
probably over our fifteenth hearing or something like that on this 
issue. I am not a 

Chairman IssA. The gentleman wasn’t here, but it was noted by 
the ranking member it’s the twelfth. 

Mr. Horsford. Okay. Twelve, fifteen, they all kind of run to- 
gether when it’s the same regurgitated issues with no resolution. 
I’m not a defender of the IRS; I’m a defender of my constituents 
who want there to be accountability. I believe that there was 
wrongdoing by individuals, staff-level individuals, and part of this 
committee’s oversight and government reform function should be to 
get those facts and to address those concerns. I am not here nor 
do I care about how this hearing plays with MSNBC or FOX News, 
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because it’s the constituents back home and their opinion that mat- 
ters to me most. 

So I have one question for each of you, and I would ask you to 
be brief so I can tackle another issue that I’d like to put on the 
record, and that is this title is “IRS Abuses: Ensuring that Tar- 
geting Never Happens Again.” 

So what is one concrete suggestion that this committee should 
act on in order for the targeting that did occur, the IRS wrongdoing 
that did occur can be addressed? Each of you, if you could limit 
your comments, one suggestion. 

Mr. Keating. Well, my one suggestion would be to do what Nina 
Olson, the National Taxpayer Advocate, the independent ombuds- 
men inside the IRS, recommended, and that is to get the IRS out 
of the business of making political determinations about speech. 
And this is something I think the committee should encourage the 
IRS to do, it already has the authority to do, and it has other agen- 
cies to make these determinations, and the IRS wouldn’t have to 
do anything further. 

Mr. Horsford. Thank you. 

Mr. VON Spakovsky. Congressman, I have to agree with that, 
and that is something that all organizations — I don’t care whether 
they’re conservative, liberal or moderate, all of them should want 
that the IRS not be looking at and analyzing the speech and activ- 
ity they engaged in to determine whether they think it’s political 
or not. 

Mr. Horsford. So is your point that some other entity should 
perform that function and that determination? 

Mr. VON Spakovsky. No. It’s just that the IRS has the wrong def- 
inition that it uses when it looks at 501(c)(4)s. I detailed this in my 
testimony, but basically they’ve misinterpreted the law in a way 
they shouldn’t be doing to use that against organizations, and they 
simply should not be doing that. 

Mr. Horsford. Thank you. 

Ms. Mitchell. Well, when you have 10 children. I’ve just rec- 
ommended 10 things, I’ve got to pick my favorite. So if you want 
to be sure that there’s no targeting of citizens groups, you elimi- 
nate the process of having to ask the IRS for permission to operate 
as a citizens group. Just eliminate that application process alto- 
gether, and then you won’t get into a fight about whether it was 
progressives or Tea Party because you take away the power of the 
IRS to make that determination in the first place. 

Mr. Sherk. I would reform our civil service laws to return to the 
spirit of the original Pendleton Act in which you regulate the hiring 
to prevent a political spoils system, while leaving the government 
fairly free to fire people for misconduct and firing without this ex- 
tensive appeals process afterwards. 

Mr. Horsford. Thank you. 

You know, I respect people’s suggestions, and, again, I want to 
hear and listen to what those suggestions should be. And we have 
now had some 45 transcribed interviews, some 250 employees from 
the IRS, some 700,000 pages of documents, and the IRS, at tax- 
payer expense, has spent over $18 million responding to congres- 
sional inquiries, but yet we have not, as a committee, taken action 
on anything, but we continue to have these hearings where allega- 
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tions about White House involvement is alleged, you know, from 
the very beginning when the chairman first started this process, 
when the inspector general first issued his report. 

It was Chairman Issa who went on national television and said, 
“This was the targeting of the President’s political enemies, effec- 
tively, and lies about it during an election year.” 

Hal Rogers, the chairman of the Committee on Appropriations, 
stated. 

Chairman IssA. The gentleman’s time is expired, but please con- 
tinue — 

Mr. Horsford. Thank you. 

“Of course, the enemies list out of the White House that IRS was 
engaged in shutting down or trying to shut down the conservative 
political viewpoint across the country, an enemies list that rivals 
that of another President some time ago.” 

But after this exhaustive investigation, the committee has ob- 
tained no evidence to support these accusations. And so, again, I 
have asked the chairman respectfully, and to my Members on the 
other side who I have talked with, you know, let’s get to the place 
where we can fix what is broken so that there is no longer tar- 
geting and this never happens again, because there are some of us 
who have that concern and want to get to that point. But we don’t 
think that it should involve conspiracies and accusations that are 
unfounded, not after $18 million of taxpayer investment has been 
wasted. 

I yield back my time. 

Chairman IsSA. I thank the gentleman. 

I might note for the record that long before I made those state- 
ments, I suggested that the White House would be well served to 
hire accountants rather than attorneys, but they didn’t take my ad- 
vice on that either. 

Mr. Meadows, would you like to be next up? The gentleman is 
recognized. 

Mr. Meadows. Thank you, Mr. Chairman. 

I will be very brief, but, Ms. Mitchell, I want to come back to you 
on a couple of areas, because one thing that was troubling to me 
as we went through 12 hearings was that the IRS early on said 
that if you were applying for a 501(c)(4) status, that there was a 
waiver, kind of an exemption, that you really didn’t have to apply. 
And out of the people that you’ve represented or the ones that you 
know that have been represented that were caught up in this tar- 
geting, how many of them were notified by the IRS that there was 
this exemption; that if it went over I think it’s 270 days, that, you 
know, one — how many of them were notified by the IRS? 

Ms. Mitchell. Well, for — actually for a 501(c)(4) application, this 
is what I’m saying, that you don’t have to have a letter of deter- 
mination — 

Mr. Meadows. Right. 

Ms. Mitchell. — from the IRS in order to function as a 501(c)(4) 
organization. However, if you want to raise money from the pub- 
lic — 

Mr. Meadows. Right. 

Ms. Mitchell. — and you — ^you have to file charitable registra- 
tions in 38 States, and those States all require a letter from the 
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IRS or a copy of your application that you’re trying to get one, 
which is why they’ve got to eliminate the process. So — but the 270- 
day threshold only applies to 501(c)(3)s. Once you apply as a (c)(4) 
or (5) or (6) or (7) or (8) or (9), you are at the mercy of the IRS 
to decide when it’s going to issue your letter. And you don’t have 
any statutory right to pursue a civil remedy in court. 

In the case of True the Vote, the IRS and the Department of Jus- 
tice filed on the day their answer was due in our lawsuit. They 
said, oh, we decided to give you your (c)(3) status. 

Mr. Meadows. So are you telling me when Mr. Shulman came 
here to this particular body and said that there was these waivers 
and they really didn’t have to do that, that that was, at best, dis- 
ingenuous, what 

Ms. Mitchell. Well, what he was saying, as I understood his 
testimony at the time — and as I said, I thought it was very arro- 
gant where he said that, well, these groups don’t have to come to 
us for a letter, which is technically true; but if they do, then we 
can ask them whatever we want to. That was the position that he 
took before this committee. And I thought at the time that that 
was actually — that ignored the rule of law 

Mr. Meadows. Right. 

Ms. Mitchell. — because there are standards, and there are ap- 
plication and instructions, and they shouldn’t be able to go beyond 
the four corners of that. 

But there’s one other exemption waiver thing that I think that 
you might also be recalling. You will remember that when Interim 
Commissioner Werfel went before Ways and Means in June of last 
year, he told the Ways and Means Committee — and they sent let- 
ters to all of those whose applications were still pending, that had 
not — all the Tea Party groups who had not gotten their exempt sta- 
tus waiting for all this period of time, hundreds of them, and sev- 
eral of my clients. And they received letters from the IRS saying, 
if you will promise that you will never engage in more than 40 per- 
cent political activity, and if you will also promise — and they threw 
in there a ringer that said, counting not only your program expend- 
itures, which is what the law says, but they threw in — as I say, 
they have abandoned the rule of law — they threw in this other cat- 
egory of counting volunteer activity. Well, how are you supposed to 
do that? There’s no standard. There’s no — you know, and I told sev- 
eral clients who have said, what should I do, I said, well, I don’t 
know how to tell you to answer that, because you’re going to have 
to sign under penalty of perjury from now on that you’re complying 
with something that has no legal definition. 

Mr. Meadows. Well, what it sounds like, we talked about banks 
that are too big to fail. It sounds like the IRS has gotten too big 
not to fail. Would you agree with that? 

Ms. Mitchell. Well, that’s why my number one recommendation 
is that everybody ought to sign on to Congressman Jim 
Bridenstine’s House joint resolution, what is it, 104, to abolish — to 
repeal the 16th Amendment, abolish the income tax and get rid of 
the IRS, because I think it’s become the tail wagging the dog of our 
country, and I think it’s a detriment to our Nation. 

Mr. Meadows. All right. Mr. Sherk, let me go to you from a labor 
standpoint. One of the frustrations, as a business guy, I sometimes 
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call the government “the big easy,” that once you get here, there’s 
no way that you get fired. Would you say that after someone has 
been with the government for 2 years that the chances of them get- 
ting fired are slim to none? 

Mr. Sherk. They are incredibly minuscule. Like I said in my tes- 
timony, once you pass that probationary period, your odds of get- 
ting fired are one-quarter of 1 percent. So, you know 

Mr. Meadows. How does that compare to the private sector? 

Mr. Sherk. So the private sector, monthly, the best we know 
from the Bureau of Labor Statistics is they have a figure for both 
layoffs and discharges. So both we fired you for showing up drunk, 
and we fired you because we’re losing business. It’s not strictly 
comparable to the Federal Government, because, of course, the 
Federal Government doesn’t go out of business in the same way 
private-sector companies do. But that monthly layoff and discharge 
rate is about 1.3 percent versus an annual termination rate for per- 
formance and misconduct rate of, you know, basically one-quarter 
of 1 percent. So it’s — the monthly private-sector rate is five times 
greater than the annual Federal rate. 

Mr. Meadows. So a fraction of the private sector? 

Mr. Sherk. Exactly. 

Mr. Meadows. I appreciate the patience of the chair. I’ll yield 
back. 

Chairman ISSA. I thank the gentleman. 

I’ll go to the gentleman from Michigan Mr. Bentivolio. 

Mr. Bentivolio. Thank you very much, Mr. Chairman. 

Ms. Mitchell, thank you very much for all the work you’re doing. 
God bless you. As a Tea Party Republican, I’m a big fan. And since 
this story broke, thanks to you, about the IRS targeting Tea Party 
groups and conservative groups, a number of people have come to 
me back in my district saying they believe that they’ve been tar- 
geted because of their political beliefs working as a schoolteacher 
that’s run by the Michigan Educational Association. 

Auto dealers that lost their dealership at GM and Chrysler dur- 
ing the bailouts lost their dealerships not because of their past per- 
formance, but because the dealer owners donated to Republican 
groups. 

And now there are churches. I’m hearing some people that are — 
have to go before the IRS and explain what they’re doing in their 
church regarding their political activities. 

Have you heard of any other groups being targeted because of 
their political position? 

Ms. Mitchell. Well, as I said in my testimony, I think that this 
is something the committee really should investigate, and that is, 
I have heard repeatedly from Romney donors across the country 
that they were subject to personal income tax audits by the IRS, 
or their businesses were subjects to audits. And I just have a sense 
that it’s too common to be — it’s not scientific. I’ve spoken with 
TIGTA about it. 

I think that it’s really important that the IRS answer the one 
question, did you use, have you ever used campaign finance reports 
and donor information to target individuals for IRS audits? And I 
think they should be forced to answer that question. And then you 
have to then ask, did you do it equally to donors to the Obama 
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super PAC as you did to the Romney super PAC? Because I think 
that this committee needs to get to the bottom of that, because I 
really firmly believe that that’s been going on, and I think that 
that should be made statutorily illegal. 

Mr. Bentivolio. Thank you very much. Once again, thank you 
for all that you do. 

Mr. Chairman, I yield back. 

Chairman ISSA. Would the gentleman yield to me? 

Mr. Bentivolio. Yes. 

Chairman IssA. Briefly, I just want to get one thing on the record 
that we haven’t talked about. And I know Mr. Horsford was inter- 
ested in the reforms, but he didn’t stay to hear them nor appar- 
ently read what we put out on the suggested reforms. 

But, Mr. Keating, we already previously made clear 501(c)(4)s 
get no tax exempt, no — ^you pay with after-tax dollars if you want 
to belong to that affiliated group. 

What’s the best way for people to understand the history of anon- 
ymous giving to groups that represent them in some cause? Call it 
political, call it ideological, but isn’t there a long history of the 
Court looking at people’s ability to have anonymous free speech 
through association so that they not be ultimately persecuted for 
their attempt to bring some form of justice? Can you give us, either 
of you give us some of the history? 

Mr. Keating. Well, probably the most famous case that people 
are aware of is NAACP v. Alabama. And obviously, back in the 
1950s, the State of Alabama was not that keen on the types of rec- 
ommendations being made by the NAACP, and they sought to get 
their membership list and presumably their donor records as well. 
And this case went up to the Supreme Court, and the Supreme 
Court said the State had no right to get that information under the 
circumstances designed in the law. 

But this is not the only case. There’s another case that I would 
like to cite. I believe it’s Tally, but I may be getting the name 
wrong. There was an ordinance passed to require labor organizers 
to register or display names while they were trying to organize, 
and the Court, again, said there’s no right for the government to 
force that kind of disclosure. 

What we like 

Chairman IssA. I suspect that the tag should say “hit me” in the 
anti union movement potentially so — I mean, that clearly you 
would have been sectioned out; that was a way to go after the 
union movement, if they would have been allowed. 

Mr. Keating. Absolutely. And, you know, what we point out is 
the purpose of disclosure is to allow citizens to monitor their gov- 
ernment and to monitor government officials. The purpose of disclo- 
sure shouldn’t be for government to monitor the citizens or for peo- 
ple to use that in coordination with the people in power to monitor 
citizens or harass citizens for their political activity. 

Chairman IsSA. So the history of anonymous free speech, of the 
right of people to associate, and to associate in a way in which 
their ideas can be put forward without retribution is, in fact, not 
a conservative history; in many ways it’s a progressive history of 
the Court finding on behalf of the American people that right, isn’t 
it? 
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Mr. Keating. Absolutely. 

Chairman ISSA. Thank you. 

With that, we go to Mr. Woodall. 

Mr. Woodall. Thank you, Mr. Chairman. 

I was just watching it on TV back in the office, and I was so en- 
joying everybody’s answers and solutions, and I thought I want to 
come see it in person before folks leave. 

I don’t want to slow you down any further. You represent — well, 
I came up in that big freshman class in 2010, and you represent 
the pulling on the rope that so many of those Members from both 
sides of the aisle — that inspiration that brought them here. The 
Heritage Foundation has been the touchstone to which folks have 
looked not for blame, but for opportunity to make a change for dec- 
ade upon decade. There’s no one else who has played that role bet- 
ter. 

Ms. Mitchell, your name has come up — I won’t tell you for how 
many years your name has come up in my readings and dealings. 
I didn’t have to get any further than the first page of your testi- 
mony where you said the secret is just to repeal the 16th Amend- 
ment, and then we can solve these issues. You had me right there. 
We were committed. 

And, of course, Mr. Keating has been in this business a while, 
trying to pull on the rope and make a difference. Candidly, I’d 
never thought about why it was post-Watergate we decided that 
the executive branch manipulation of the IRS was a bad thing, but 
if Congress wanted to manipulate the IRS, maybe that would be 
okay. That makes no sense whatsoever. While Ms. Mitchell’s rec- 
ommendation to repeal the 16th Amendment would solve it better, 
prohibiting Congress from manipulating it would certainly make a 
difference. 

I, too, heard Mr. Horsford ask about what the solutions are, 
which is the question I would hope 435 people wanted to ask, but 
if you guys are not doing what you do, we never get around to the 
asking of the question. I can’t tell you how many conversations I 
had where folks said, oh, the IRS would just never do that. That 
could never happen. This is America. This would never happen in 
America. 

And until somebody cares enough, Ms. Mitchell, to make sure 
that grievances get heard, you think it could never happen in 
America, but it does. Without the think tank, without the watchdog 
groups, we are lost. 

I looked at your testimony, and I thought, golly, where are the 
liberal witnesses on this panel? And I thought, you know what? 
This is not really a conservative or a liberal issue. Free speech, 
without it neither of us could persist. 

So I won’t delay you any longer. Just know how much I appre- 
ciate what it is that you do. I can’t tell you how many conversa- 
tions we’ve had in this freshman class of 2010 that say we want 
to make a difference, but it’s so hard to figure out how sometimes. 
You all don’t have a voting card, but you have a long list of re- 
sources and an endless amount of passion that folks who do have 
voting cards look to to try to make a difference for families back 
home, and I’m grateful to each one of you for that. 

Mr. Chairman, I yield back. 
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Chairman ISSA. I thank the gentleman. 

This may come as a surprise, but I never asked my first round 
of questions, so I’m going to sort of finish by asking. 

We made a number of suggestions in the document we put in. 
It was provided to all of you. But there’s more than one way to skin 
a cat is an old expression. Are they equal, acceptable; would they 
all be improvements is the general set of questions. 

Mr. Sherk, you looked at what we did in the way of civil service 
reform last week. Was that a good start? 

Mr. Sherk. I think it’s certainly a good start. It’s moving in the 
right direction. I think, though, that you need to move beyond the 
SES; that a lot of the employees engaging misconduct are not the 
managers, but the rank and file. And if Congress isn’t going to 
wholesale overhaul the civil service protections, things like allow- 
ing people to be immediately removed without pay instead of wait- 
ing for 30 days, things like extending the probationary period, and 
really just making it — reducing the number of appeals employees 
can have. That’s what really gets the agencies upset is that it’s, 
you know, the in-house review, okay, that’s one thing, but then 
when it goes to the Merit Systems Protection Board, then it goes 
to headquarters, then it goes to the EEOC, then it goes to the 
courts. Just pick one forum and only one set of appeals. Don’t, you 
know, get to relitigate it time and time again so it drags out over 
a course of years, I think, would make the Federal managers more 
willing to use those procedures. 

Chairman IssA. Well, one of the suggestions that’s been made, 
and I want your opinion on it, is that people have to choose to ei- 
ther be members of a union and come under that union contract 
protection or civil service, but not both. 

Mr. Sherk. Well, it sort of works that way now. So you can ei- 
ther use your union grievance procedures, or you can use the Merit 
Systems Protection Board. So to that limited extent you’ve got one 
forum, but then at the end of the either the union grievance, the 
arbitration or the MSPB, then you can appeal to Federal courts. 
Then you can — if you’re alleging discrimination, you can appeal to 
the EEOC. And I think you should have to pick one. If you’re say- 
ing you’re fired for discriminatory reasons, appeal to the EEOC 
right at the beginning. Don’t go through the grievance, then go to 
the EEOC, then go to the courts. Just pick one forum. 

Chairman IsSA. Now, on another subject, the question of should 
there be one Commissioner or a board. We put that out, I think I’d 
get a general agreement that you think that the normal commis- 
sion process where you have a bipartisan commission of some sort, 
whether it’s five with the Chairman being the party of the Presi- 
dent, such as the SEC and so on, or six, such as the FEC where 
it’s truly an equal board, you all think that would be an improve- 
ment over the current Commissioner who is strictly a political ap- 
pointee of the current President; is that right? 

Mr. VON Spakovsky. I certainly agree with that, and I speak 
from experience as a Commissioner at the FEC. I mean, the whole 
advantage of having a multimember commission is that the board 
has to work to try to reach consensus on issues. And therefore, if 
something comes up on an enforcement question, a regulatory 
question, a policy question, you’ve got people with different points 
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of view raising issues about it. It’s particularly important, quite 
frankly, to have members of both political parties there. 

Chairman ISSA. So your point would be that by having a multi- 
member commission, when they all agree, American confidence is 
much greater than when the political appointee of one party makes 
a decision? 

Mr. VON Spakovsky. No, that’s exactly right. And frankly, look, 
when they disagree — for example, look, there are rare occasions, 
it’s actually a very small percentage despite what people may be- 
lieve, when the FEC, which has six Commissioners, will disagree 
3 to 3. Well, if they’re disagreeing on the interpretation of a regula- 
tion, then it’s probably a good thing that regulation is not going in 
place, because if the six Commissioners who are tasked with en- 
forcing the law disagree on what the law means, then you shouldn’t 
be forcing that on the public to try to comply with a confusing regu- 
lation or confusing law. 

Chairman IssA. Now, there’s a suggestion that we remove the po- 
litical question entirely from the IRS, which means that, for exam- 
ple, with a 501(c)(3), the question of the deductibility would remain 
at the IRS; however, whether the American Heart Association, 
American Lung Association, the Red Cross, whether they crossed 
lines of political speech and, if so, what the reporting requirement 
would shift to the FEC. Is that your understanding? 

And I said 501(c)(3) for a moment because we’ve only talked 
about the (c)(4)s and other corporations. Would it be the same for 
501(c)(3)s in your interest, or would there be a legacy there? 

Mr. Keating. I think there has to be a difference. The statute 
specifically says a 501(c)(3) can engage in no political activity at 
all. 

Chairman IssA. I agree with you, except that the precedent is, 
yes, they can, and they do. It’s been limited to, “de minimis.” The 
American Lung Association actively supports laws that reduce 
smoking, and they campaign on television supporting the establish- 
ment of, let’s just say, a vote to ban smoking in public places. They 
do that. The question is to the extent that there is any activity, 
who should regulate it? 

And I ask that for a reason. Inevitably, free speech becomes po- 
litical by somebody’s interpretation. Now, there’s not an R or a D 
after, you know, clean air. There’s not an R or a D after smoking 
and nonsmoking. I’ve noticed people of both parties will choose one 
side or the other, so it’s not partisan, per se. 

But the question is should we transfer entirely to the FEC any 
and all responsibility for compliance with any and all laws related 
to political activities? 

Mr. Keating. Well, generally I think for any other 501(c) organi- 
zations other than (c)(3), where there’s a prohibition on political ac- 
tivity, and by that I believe really means express advocacy for or 
against a candidate, not for or against an issue, I don’t think 
there’s any 

Chairman IssA. So as long as that definition is maintained, 
you’re comfortable with the 501(c)(3)s as they are because their ban 
would be absolute, and thus it’s not a judgment call? 

Mr. Keating. Right, although I do think the rules there need to 
be clearer as well. 
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Chairman IssA. All right. I appreciate that. 

Let me ask one more question, and it goes sort of like this: If we 
were to move political oversight to the Federal Election Commis- 
sion, consolidate in one place with one expertise, and, Ms. Mitchell, 
as you said, with a consistent definition, which would certainly be 
helpful, then would one of the reforms of the IRS be, as we said 
earlier, a multimember commission, or, in the alternative, if Con- 
gress in the process felt that a Commissioner that did not serve at 
the pleasure of the President, but rather, like the FBI Director or 
the Fed Chairman, served a tenure that was longer than a par- 
ticular President and thus had a level of freedom, would either of 
those, in your opinions, be an improvement? Not saying you’re 
picking favorites, but just would either be an improvement over the 
present situation in which you have an overt appointee of the 
President who is beholden to the President every day for his or her 
appointment? 

Ms. Mitchell. 

Ms. Mitchell. Well, I think either of those would be an improve- 
ment, but I would certainly caution that that reform, absent some 
of these other statutory changes, will not be sufficient to reinstate 
the rule of law at an agency which has essentially gone rogue. 

Lois Lerner talked about rogue agents in Cincinnati. The agency 
itself has gone rogue, and there is a real need for — and that’s one 
of the reasons that I’m so grateful that this committee is con- 
ducting oversight of this agency, intensive scrutiny of this agency. 
Yes, it may be uncomfortable, it may be expensive, it may be time- 
consuming, but this agency is out of control, and I’m sure every 
member of this committee. Democrat and Republican, has heard 
horror stories from constituents about the IRS. And Congress has 
got to reassert its authority over this agency because it feels as 
though it is capable of completely thumbing its nose at the people’s 
representatives, and I don’t care what party affiliation, I would be 
very offended by that if I were a Member of Congress. I certainly 
am as a taxpayer. 

Chairman IsSA. Thank you. 

Mr. Davis. 

Mr. Davis. Thank you, Mr. Chairman. 

If I might, just I want to make sure that the record is clear re- 
garding the publicly released notes regarding the July 2010 screen- 
ing workshop for IRS employees. Contrary a bit to what Ms. Mitch- 
ell has said, although it says that, “progressive and Tea Parties are 
not the same and should not be sent to the Tea Party coordinator,” 
the notes direct IRS screeners to treat Tea Party and progressive 
groups the same. 

It says, “Current political activities discussion focused on the po- 
litical activities of Tea Parties and the like. Regardless of the type 
of application, if in doubt, err on the side of caution and transfer 
to 7822. Indicated the following names or titles were of interest 
and should be flagged for review: 9/12 Project, Emerge, Progres- 
sive, We the People, Rally Patriots, and Pink Slip Program.” 

I ask that these notes be included in the record. 

Mr. Collins. [Presiding.] Without objection, so ordered. 

Mr. Davis. And I might also note that, you know, it’s interesting 
to have political ideologies and philosophies, but I also note that 
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the IRS Commissioner as well as the inspector general, who were 
in place as these allegations surfaced, were both President Bush 
appointees, which sort of would indicate to some people that they 
may have had some Republican leaning, although not necessarily 
so. But that would appear to be some type of implication. 

I also might note that the inspector general, while he or she can- 
not change law, they can make recommendations. And this inspec- 
tor general made nine recommendations, all of which the Internal 
Revenue Service has complied with and gone beyond. And so I 
think it’s an indication that the Internal Revenue Service is moving 
progressively to try and make sure that it improves its operation, 
and that whatever happened in the past is not necessarily what is 
going to happen in the future and is not what’s happening now. 

And I know there are people who would not like to pay taxes, 
and so they’d like there not be a mechanism for which to collect, 
but I doubt very seriously — we have difficulty agreeing on very 
minor things around here, so I doubt very seriously if we would 
reach that point. 

Mr. Collins. Well, thank you, Mr. Davis. I would love to see the 
fair tax, and then we can go on from that. 

And I know, Mr. Woodall, would that be an amen from the front 
row up there? 

Mr. Woodall. Support the chair. Amen. 

Mr. Davis. Well, I think we’ll be working on taxation for a long, 
long time. And I want to thank the witnesses for being here, I want 
to thank the chairman for holding this hearing, and I yield back. 

Mr. Collins. I thank the gentleman. 

At this time the chair recognizes himself for questions, and just 
a few questions here. And I just have to say on the point of, first, 
Mr. Spakovsky, your book, “Obama’s Enforcer,” you actually de- 
tailed one of my inquiries with the non-enforcer-in-chief, I think 
the obstacle-in-chief a lot of times for this administration. And I 
think it sort of shows — frankly, it’s very disturbing. I think it’s sort 
of been developed over time in many of these agencies there’s just 
a disdain for coming up here and having Congress do its normal 
oversight role. We may disagree, but there is a role for both to 
play, and I do appreciate that. 

And between — and, Ms. Mitchell, I have a question. Tea Party 
tax-exempt application experienced significant delays when they 
were in the determination process, with some waiting years to hear 
back from agencies regarding their status. These delays cause the 
groups to lose support and funding and can even cause them to dis- 
band. Therefore, you know, to me it’s worth considering proposals 
to streamline the IRS tax-exempt application process by imple- 
menting a time limit to evaluate applications. 

What are the consequences of an IRS delaying applications of 
these potential tax-exempt groups, and then, also, what your 
thoughts on a timeline would be? 

Ms. Mitchell. Well, it’s very detrimental to these organizations, 
and particularly most of these organizations are not the Karl Rove- 
type groups. I mean, these are mom-and-pop organizations. They’re 
small citizens groups that operate on very small budgets, and the 
cost to them of the delay meant people thought, well, maybe they 
weren’t legitimate, so they couldn’t raise money. For some of the 
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larger groups who were trying to build a network that they could 
help then smaller groups, then they would run into trouble with 
the State regulators because they didn’t have letters of exempt sta- 
tus. 

But my basic belief is that we should just eliminate that applica- 
tion process altogether, and then you just get rid of it. Then there’s 
no temptation. You just let a citizens group file, say I’m a 501(c)(4), 
I’m a 501(c)5, I’m a 501(c)6, whatever, just the same way you do 
for any other entity in America. To open a bank account, you get 
an employer ID number. And then they file their 990s, and then 
the IRS can, you know, on a random statistical basis — not on a 
basis of selection based on political philosophy, but on a random 
basis — be able to look at organizations, and look at their operations 
through their Form 990s, and look at their programs after the fact, 
after they’ve been operating for a few years. 

But what the IRS did here through this application process, and 
which they’ve said they’re going to continue to do — this is the part 
that I want everybody to understand. The IRS said on March the 
4th of this year they’re going to continue to do this. And it’s in 
their guidance. It’s not in any regulations, and they buried it at the 
bottom of a newsletter that about four of us received, and that I 
read at 3 o’clock in the morning because I was waking up and 
couldn’t sleep. And it says they’re 

Mr. Collins. Not the most open and transparent process there. 

Ms. Mitchell. No. And they’re going to continue. And they’re 
going to try to look — the questions that they’re going to ask appli- 
cants presuppose that these are organizations that have been oper- 
ating for 2 or 3 years before they can answer the question. 

So we just need to — we need to make — here’s clarity: Abolish the 
process. Here’s clarity: Define political activity for all purposes for 
any — who — whatever agency is doing it, whether it’s the FEC or 
the IRS, as expressly advocating the election or defeat of a clearly 
identified candidate, using words such as “support,” “oppose,” 
“elect,” “defeat,” “vote for,” “vote against.” If we did that, we would 
clarify. That is clarity, and that’s the kind of thing that we need 
to have Congress do. 

Mr. VON Spakovsky. Yeah. No, I totally agree with that. I think 
you should eliminate the IRS having to approve an application. If 
Congress doesn’t want to go that far, I mean, this fail-back position 
is to put in a time limit. Give the IRS 60 days to approve it, and 
if they don’t approve it in that time, then it automatically becomes 
approved. 

There’s certainly precedent for that. A 60-day time limit, for ex- 
ample, was the time limit imposed by statute and regulation on the 
Department of Justice under section 5 of the Voting Rights Act. So 
there’s precedent for this, and that’s the way to do it. 

Mr. Collins. Well, and I think that, again, is fairness for all. 
Let’s just make it simple. Let’s make it a process. If you’re doing 
wrong, you’re doing wrong, and you get it fixed, and that’s the 
catch process, not the front end that seems to be such a problem. 

One issue I think that is just stuck in the craw of most Ameri- 
cans that they just don’t figure out — and Mr. Woodall and I are 
from Georgia, we get this question all the time — you know, it’s 
why somebody either, one, can’t be fired. This has been an amazing 
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discussion we’ve had in this office before, in this hearing room be- 
fore. But when Ms. Lerner left between May 2013 and September 
2013, she collected full pay and benefits, and roughly 60- to 
100,000, that was her annual. 

At what point does there also need to be personnel changes or 
personnel issue development in the IRS and possibly a bigger — Mr. 
Keating, anybody, want to tackle that in my last little — as we fin- 
ish up here? 

Mr. Sherk. Well, I’d just like to say that we’ve got a horrible sys- 
tem that makes it very difficult to remove government employees 
for any reason. I think Congress quite sensibly didn’t want to have 
a lot of these jobs handed out on the basis of political connections 
and help with the campaign, but we’ve gone way overboard where 
you not only regulate the hiring on a merit basis, which I think is 
quite reasonable, but make it very difficult to remove employees. 

I mean, I outlined if you just stay within the Merit Systems Pro- 
tection Board process, it takes an advantage of about a year and 
a half from start to finish, from when a supervisor says, I want to 
remove a problem employee, to when, you know, that level of ap- 
peals are done, outside of any appeals to the EEOC or to the Fed- 
eral courts. I mean, when the Office of Personnel Management says 
that managers describe the efforts needed to remove an employee 
as, “heroic,” then I think we know we’ve gone too far. 

Mr. Collins. Right. I think protection needs to be there, but at 
the same point, it shouldn’t take an — almost literally an act of Con- 
gress to do something. 

Well, I think what we’re seeing here is interesting. I think the 
hearing has been, I think, something to discuss, the fact that there 
are many problems here. But I think the one thing we can all come 
to a conclusion, as I told the Commissioner of IRS when he was sit- 
ting here just a little over a week ago, I said, you’ve lost the trust 
of the American people. It was never the highest in the world, but 
just by basically what they did, but we’ve now lost the trust in ev- 
erything. 

It doesn’t matter how much work we’ve been, because, as my 
friend Congressman Davis said, there is a tax system, there is a 
collection system right now. We may not like it, we work to change 
it, but this is a system, and when you’ve lost trust in the very ones 
who are supposed to be actually enforcing that and taking that in, 
that’s a problem, and the people aren’t satisfied with that. 

With that. I’d like to thank our witnesses for taking their time 
out of their busy schedule to appear before us today. And with that, 
the committee stands adjourned. 

[Whereupon, at 11:27 a.m., the committee was adjourned.] 
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Statement for the Record 
Congressman Michael R. Turner 
House Committee on Oversight and Government Reform 
“IRS Abuses: Ensuring that Tai^eting Never Happens Again” 

July 30, 2014 

Since Treasury Inspector General for Tax Administoation (TIGTA), J. Russell George, first testified before us 
on the Interaai Revenue Service’s (IRS) systematic targeting of certain groups and individuals for their political 
beliefs, our Committee has continued to investigate and conduct oversight of this politically-motivated and 
discriminatory action. 

While the Committees on Oversight and Government Reform and Ways and Means continue to investigate this 
unwarranted intrusion into the lives of taxpayers, we are here today to examine potential opportunities for 
meaningful reform of the IRS, so that future abuses may be prevented. 

As we have seen throughout our investigation, the Administration’s story continues to change with each new 
development and revelation. In the beginning, former IRS official Lois Lerner blamed a few “rogue” rank-and- 
file employees in the Cincinnati, Ohio office, but the IRS then changed their story when our investigation 
discovered the involvement of senior officials in the Washington, D.C. office. Later, the Federal Bureau of 
Investigation (FBI) appointed a campaign contributor and politically-connected ally of the President to lead its 
so-called investigation into the matter. This was followed by President Obama’s statement that there was “not a 
smidgeon of corruption.” Since then, we recently learned that, while the IRS may have deleted years’ worth of 
Lois Lemer’s emails, TIGTA investigators have located the hard drive are actively working to determine 
whether any of the lost and destroyed evidence may be recoverable. 

The Administration’s repeated pattern of altering its story in response to the findings of our investigation is of 
serious concern, and the act of singling out Americans for their political beliefs - and not a legitimate tax- 
related purpose - demands an adequate deterrent. It demands a punishment that fits the crime. 

That is why I authored H.R. 1 950, the Taxpayer Nondiscrimination and Protection Act. This bill is aimed at 
preventing biased, politically-motivated discrimination and seeks to strengthen taxpayer protections by making 
it a crime for IRS employees to execute this sort of targeted discrimination. With the support of over one- 
hundred of our colleagues as cosponsors and companion legislation in the Senate introduced by Senator Marco 
Rubio, this bill would take the important step of increasing the maximum penalty for discrimination from mere 
termination to a criminal punishment. 

The criminal punishment would allow the federal government to impose a fine, up to five years imprisonment, 
or both - which is identical to the maximum imprisonment for a member of the President’s cabinet who directs 
an employee to take that sort of action (26 U.S.C. §7217). Moreover, the bill expressly states that political 
speech and political expression are rights guaranteed by the U.S. Constitution. The Taxpayer 
Nondiscrimination and Protection Act seeks to restore those concepts of fairness to the federal government’s tax 
collectors, so that no individual or group is so wrongly discriminated against in the future. 

As a senior Member of Committee on Oversight and Government Reform, I remain committed to our 
investigation into the IRS’ targeting and restoring the transparency and much-needed accountability to the 
agency. 
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Statement of Congressman Gerald E. Connolly (VA-11) 

Committee on Oversight and Government Reform 
IRS Abuses: Ensuring that Targeting Never Happens Again 
July 30, 2014 

In our current climate of vitriolic partisan polarization, we often forget that underlying the petty 
grievances and disagreements separating our Nation’s two main political parties are fundamental 
philosophical disagreements over our country’s most basic principles and rights. 

For instance, as a Congressman who has the great privilege and honor of representing the 1 1th 
Congressional District of the Commonwealth of Virginia, I am quite familiar with the writings of 
our Founding Father Thomas Jefferson, particularly our Declaration of Independence. Yet, 
having searched the text again this morning, I am still searching for where it states that the 
unalienable Rights of Americans include “Life, Liberty, and unfettered and unquestioned access 
to 501(c)(3) and 501(c)(4) tax-exempt status.” 

Perhaps stepping back and gaining some perspective might help mitigate some of the wild and 
outlandish accusations that will be thrown around today by the witnesses before us, while 
allowing us to proceed in improving the tax-exempt review process in a serious, substantive, and 
informed manner. We must never forget that no single organization, individual, or political party, 
holds a monopoly over liberty and patriotism. 

No government on this earth is perfect, yet I am confident that we will get through this, for only 
in America could a political activist, such as the leader of the Tea Party voter suppression group 
True the Vote, accuse a Presidential Administration of being “willing to take any action 
necessary to silence the opposition” while public testifying before the United States Congress. 
The sheer amount of press coverage given to this issue, combined with the ceaseless hours of 
Republican political theater in Congress, directly refute claims of an Administration that is 
willing to take any action necessary to silence its opposition. 

Leaving aside for the moment the curious question as to why a non-political, so-called “social 
welfare organization” would constitute the opposition to any Presidential Administration, it is 
striking to witness the cognitive dissonance of my friends on the other side of the aisle who 
would have the public believe the Republican conspiracy theory that there has been an insidious 
and effectively coordinated Federal effort against Tea Party organizations led by an 
Administration that is simultaneously incompetent to such an extent that despite its willingness 
“. . .to take any action necessary to silence the opposition,” it has allowed its “opposition” to 
publicly testify not once, but twice, before this very Committee! 

Of course, the Internal Revenue Service (IRS) is not an innocent victim either. The agency’s 
atrocious rulemaking, combined with questionable judicial decisions, have distorted the meaning 
of the term “exclusively” beyond any reasonable plain language reading of the Internal Revenue 
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Code (IRC) statute, which in Section 501, subsection C, paragraph 4, clearly defines the type of 
“social welfare organization” that can qualify for tax-exempt status: 

"Civic leagues or organizations not organized for profit but operated exclusively f or the 
promotion of social welfare, or local associations of employees, the membership of which is 
limited to the employees of a designated person or persons in a particular municipality, and the 
net earnings of which are devoted exclusively to charitable, educational, or recreational 
purposes. ” 

Does anyone in this room seriously believe that the famous Republican political operative Karl 
Rove’s Crossroads GPS, or the well-known Democratic political operative Bill Burton’s 
Priorities USA, constitute “social welfare organizations” whose “primary activity of 
organization” is not engaging in political campaigns? 

The notion that either of these supposed “social welfare organizations” would even exist absent 
the 2012 Presidential election is absurd on its face. Yet, the IRS - which supposedly seeking to 
“silence the opposition” - whoever the unidentified opposition even is - deemed both of these 
political organizations as entitled to receive 50 1 (c)(4) tax-exempt status. 

I recognize that misguided precedent was established many decades ago through a Supreme 
Court case that somehow decided the term “exclusive” did not actually mean exclusive and 
subsequent Treasury regulations that further twisted and distorted the definition and meaning of 
the word “exclusively” far beyond any reasonable plain language reading of the law. 

As one prominent Pulitzer Prize winning investigative journalist and expert on tax law has asked, 
“Is there an adult in America who’s been in a romantic relationship who thinks that 
“exclusively” is 49 percent of the time?” Yet, this ludicrous interpretation of the term 
“exclusively” remains in the Federal regulations to this very day. If we truly want to improve the 
approval process for determining tax-exempt status, I would suggest Congress start with fixing 
this absurd status quo. 


-END- 
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Rep. Matt Cartwright 

Committee on Oversight and Government Reform 

Hearing on “IRS Abuses: Ensuring that Targeting Never 

Happens Again” 

July 30, 2014 

Mr. Chairman, I would like to express my objection to the Committee’s continued 
harassment of the IRS. None of the past hearings have given us any evidence that confirms 
accusations from the majority that the IRS has misguided the Congressional investigation or 
committed any other wrongdoing. It is not the duty of this Committee to attract headlines, 
embellish scandals, or harass members of federal agencies without end; our duty is to conduct 
responsible oversight on a host of legitimate issues. The continued investigation of the IRS has 
wasted a great deal of this Committee’s time, as well as a significant amount of American tax 
dollars, on an unsuccessful search to discover a liberal conspiracy. 
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Executive Summary 

The Internal Revenue Service is a broken agency. Endowed by statute with vast power 
and tremendous responsibility, the IRS lacks basic public trust and accountability. In recent 
years, as the IRS has assumed an increasingly partisan policy-making role, it has sacrificed its 
administrative independence for political expedience. The IRS’s structure and lack of effective 
internal oversight allowed fiefdoms - such as the Exempt Organizations Division -- to grow and 
wrongdoing to go unexposed and unaddressed. These serious deficienbies and failures 
culminated in the IRS’s targeting of conservative tax-exempt applicants for their political beliefs. 

The Committee on Oversight and Government Reform continues to conduct a 
comprehensive examination of the IRS’s targeting of conservative tax-exempt applicants. To 
date, the Committee has reviewed approximately 800,000 pages of documents produced by the 
IRS, the Treasury Department, the Justice Department, the Federal Election Commission, the 
IRS Oversight Board, the Treasury Inspector General for Tax Administration, and other 
custodians. The Committee has thus far conducted transcribed interviews with over 35 IRS 
employees - ranging from Cincinnati revenue agents to the former Commissioner of the IRS - 
and another 8 transcribed interviews with Treasury Department and Justice Department 
personnel. However, with important questions still unanswered, the Committee’s fact-finding is 
not yet complete. 

While the Committee’s oversight of the IRS continues, it is apparent already that serious 
problems plague the agency. The IRS is no longer a neutral administrator of federal tax law. In 
recent years, and especially with its outsized role in the Affordable Care Act, the IRS has grown 
to become a partisan policy-making body and full-fledged arm of the Administration in power. 
The IRS has noticeably departed from its traditional and proper role of impartial tax 
administration. This departure can be vividly seen in how the agency viewed and treated 
conservative tax-exempt applicants in the wake of the Supreme Court’s Citizens United v. 
Federal Election Commission decision. 

Throughout 2010 in the build-up to the midterm congressional election, prominent 
Democratic elected officials publicly and repeatedly denounced the Citizens United decision and 
political speech by conservative groups organized under section 501(c)(4) of the tax code. As 
President Barack Obama and other national Democrats decried the political speech of these so- 
called “shadowy” groups as posing a “threat to our democracy,” the IRS systematically 
scrutinized and delayed tax-exempt applications filed by conservative groups.' Around this 
same time, former IRS Exempt Organization Director Lois Lerner spoke about the political 
pressure on the IRS to “fix the problem” posed by Citizens United.^ She began a “c4 project” 
careful that it was not seen as "per se political.”'* Lerner later called the conservative tax-exempt 
applications “very dangerous” because she felt they could be the “vehicle” to undoing IRS 


H. Comm, on oversight & Gov’t Reform, How Politics Led the IRS to Target Conservative Tax- 
Exempt Applicants for their Political Beliefs (June 16, 2010). 

■ John Sexton, Lois Lerner Discusses Political Pressure on the IRS in 2010, BREITBArt.COM, Aug. 6, 2013, 

’ E-mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin, Laurice Ghougasian, & Judith Kindell, 
Internal Revenue Serv, (Sept. 15, 2010). [IRSR 191031-32] 
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regulation of nonprofit political speech."' For 27 months beginning in February 2010, the IRS 
did not approve a single tax-exempt application filed by a Tea Party group.^ 

The solution is obvious and ought to be noncontroversial: Congress must disentangle 
politics from the IRS. To regain the trust of American taxpayers, the IRS must return to its 
traditional role as a dispassionate administrator of the federal tax code. The IRS must not be an 
agency that determines what is and what is not political speech and, correspondingly, whether a 
social-welfare group receives a tax-exemption for making political speech. Political speech can 
help advance the social welfare and social-welfare groups should be allowed to advance the 
debate about issues important to the nation.* Other federal regulators exist to oversee political 
campaigns and elections. That duty has never belonged - and should not belong - to the IRS. 

Due to structural deficiencies and ineffective internal oversight, Lois Lerner had virtual 
autonomy to run the Exempt Organization Division. For several reasons - chief among them, 
the IRS’s role in the Affordable Care Act - the IRS leadership did not adequately supervise the 
unit’s work. Then-Commissioner Doug Shulman spent a considerable amount of time working 
on the implementation of the Affordable Care Act, and Lemer’s direct supervisor, Sarah Hall 
Ingram, left her permanent job to lead the IRS’s Affordable Care Act office. Likewise, both the 
IRS Oversight Board and the Treasury Inspector General for Tax Administration failed to 
exercise independent oversight of the IRS and prevent the targeting. 

Other operational failures within the IRS contributed to the targeting. The IRS trained its 
agents to identify and elevate applications that could draw media attention, even though media 
attention has no bearing on a group’s qualification for tax-exemption. As Washington 
employees evaluated the applications, they evaluated whether the groups’ activities were “good” 
nonprofit activities or merely “emotional” propaganda with “little educational value.”’’ The IRS 
allowed these tax-exempt applications to languish for years without action. Subsequently, as it 
sought to work through the backlog, the agency requested inappropriate and burdensome 
information from groups applying for tax-exempt status. 

The IRS’s targeting had real consequences, and the failures of IRS leadership and its 
oversight bodies exacerbated the injuries. As the IRS ignored tax-exempt applications, donors 
stopped giving to the groups, overall interest waned, and some groups even stopped their 
operations.* The delays also resulted in the automatic revocation of some groups’ exemptions by 
operation of law because the groups had been waiting for an answer so long that they did not file 


“ E-mail from Lois Lerner, Internal Revenue Serv., to .Michael Seto, Internal Revenue Serv. {Feb. 1, 201 1). [IRSR 
161810] 

* Gregory Koite, IRS Approved Liberal Groups while Tea Party in Umbo, USA TODAY, May 15, 2013. 

The ability of social-welfare groups to advance meaningful policy discussions is as important for groups such as 
the American Civil Liberties Union and the National Association for the Advancement of Colored People as it is for 
entities like the Tea Party groups. One witness during a Committee hearing called these groups “the beating heart of 
civil society,” “which go out there and take unpopular positions and move the national debate and make this a 
vibrant and lunctioning democracy.” “The Administration 's Proposed Restrictions on Political Speech: Doubling 
Down on IRS Targeting Hearing before the Subcomm. on Economic Growth, Job Creation & Regulatory Affairs 
of the H. Comm, on Oi^ersight & Gov’t Reform, 1 13th Cong. (2014) (statement of .Allen Dickerson). 

^ See Gregory Korte, IRS List Reveals Concerns over Tea Party 'Propaganda, ' USA Today, Sept. 18, 2013. 

* See Patrick O’Connor, Groups Recount Tax Battle 's Toll, Wall St. J., May 1 4, 20 1 3 . 
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for renewal within the statutorily proscribed period.*' Congress should consider proposals to 
ensure that American taxpayers never again face these kinds of injuries due to the heavy hand of 
the IRS. 

Although the Committee’s oversight work is ongoing, the investigation so far has shown 
the need for serious reforms to the IRS and other aspects of federal tax administration. The 
Committee has already taken steps on short-term reforms to improve IRS accountability,'® It is 
clear, however, that systemic and structural issues within the IRS are in need of attention. The 
Oversight Committee is charged by the House of Representatives with proposing policy 
recommendations." In this spirit, to more fully address these serious deficiencies, this staff 
report offers the following long-term solutions to reform the IRS and ensure that it never again 
targets Americans for their political beliefs. These ideas are designed to spark a constructive 
debate about how best to bring much-needed reform to the IRS. For this reason, these proposals 
are articulated as broad-based policy options to address what ails the IRS. 

Based on the Committee’s oversight work to date, this staff report proposes several 
reforms to improve the Internal Revenue Service, the Treasury Inspector General for Tax 
Administration, and the federal workforce. These proposals include ideas to remove the IRS 
from politics and partisan policy-making, and to remodel the IRS to improve internal controls 
and oversight. It also includes proposals to improve the accountability function of the IRS and to 
make the tax-exempt application process work better for taxpayers. Finally, the staff report 
articulates ideas to address some of the shortcomings in the federal bureaucracy identified during 
the investigation. 

Because “[t]he power to tax involves the power to destroy,”'^ Americans rightly hold the 
IRS to a standard of performance higher than any other federal agency. American taxpayers 
always expect the IRS to be neutral, independent, and apolitical. The modern-day IRS, however, 
with its vast authority, has violated these basic tenets. Discussion of these the initial policy 
reforms are a first step toward restoring trust and accountability in the IRS. More clearly must 
be done, but a national discussion about the IRS is long overdue to ensure that tax administration 
works for the taxpayers. 


‘’See Pub. L. 109-280, § 1223(b), 120 Stat. 780, 1090 (2006). 

Pres.s Release, H. Comm, on Oversight & Gov’t Relbrm, Oversight Committee Approves Bipartisan Government 
Accountability Legislation (July 24, 2014). 

’ * Rules of the House of Representatives, R. X(4Xc)(2). 

'* McCulloch V. Maryland, 17 U.S, 316, 431 (1819). 
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Tax administration working for the taxpayers: Suggested 
reforms for the IRS, TIGTA, and the federal bureaucracy 

From February 2010 until May 2012, the Internal Revenue Service systematically 
scrutinized and delayed applications for tax-exempt status filed by conservative groups. The IRS 
targeting developed out of concern, voiced by prominent Democratic elected officials, about 
nonprofit political speech in the wake of the Supreme Court’s Citizens United v. Federal 
Election Commission decision. Tax-exempt applications filed by conservative groups were 
identified and segregated based solely on their names and political beliefs. At Lois Lemer’s 
direction, the IRS did not process these applications until her office and the IRS Chief Counsel’s 
office finalized and provided guidance on two “test” cases.’"* That guidance never came. A 
large backlog formed, resulting in substantial and unjustified delays. The IRS later posed 
inappropriate and burdensome questions to applicants as it sought to work through the backlog.'^ 
As public concerns mounted about the apparent mistreatment of conservative groups, senior IRS 
leadership gave false “assurances” that targeting was not occurring.'* 

The IRS’s targeting of conservative tax-exempt applicants is an unfortunate and 
regrettable chapter in the history of federal tax administration. While some facts remain 
unknown, what is certain is cause for alarm. The IRS targeted American taxpayers. The most 
powerful domestic entity in the federal government - with the unmatched power to reach deep 
into Americans’ lives and inalterably destroy their livelihoods - singled out and scrutinized 
citizen-advocacy groups based on their political beliefs. There is bipartisan concern about the 
targeting - which President Obama called “inexcusable”'^ - and there ought to be broad-based 
agreement on how to improve tax administration to prevent any future misconduct. 

The Committee’s investigation into the IRS’s targeting of conservative-oriented tax- 
exempt applicants makes clear that tax administration in the United States is in need of reform. 
Under Rule X of the Rules of the House of Representatives, the Committee on Oversight and 
Government Reform may “at any time” investigate “any matter” and shall make 
recommendations based on the findings of its investigatory work.'* Pursuant to this authority, 
the Committee has identified several areas of reform needed for the IRS, TIGTA, and the federal 
bureaucracy. These initial reform proposals are submitted with the aim of starting a national 
discussion on how best to improve the accountability and transparency of tax administration and 
make the federal government work better for the American people. 


Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010). 

E-mail from Lois Lerner, Internal Revenue Serv.. to Michael Seto. Internal Revenue Serv. (Feb. 1, 201 1). [IRSR 
161810] 

Treasury Inspector Gen. for Tax Admin., Inappropriate Criteria Were Used to Identify Tax-Exempt 
Applications for Review (May 14, 2013) [hereinafter “TIGTA Audit Rpt.”], 

"Internal Revenue Service Operations and the 2012 Tax Return Filing Season Hearing before the Subcomm. on 
Oversight of the H. Comm, on Ways AMeans, 1 1 2th Cong. (2012) (question and answer with Chairman Boustany). 

The White House, Statement by the President (May 15, 2013). 

'* Rules of the House of Representatives, R. X(4)(cX2). 
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Make the IRS a multi-member, bipartisan commission 

The IRS has increasingly assumed duties beyond its original role as an impartial tax 
collector. In recent years, and especially with its new responsibilities imposed by the Affordable 
Care Act, the IRS has become more of a policy-making agency. As a consequence, a single 
commissioner structure no longer supports the IRS’s growing policy-based portfolio. For the 
IRS to remain a partisan policy-making agency, it must be reformed to become a multi-member, 
bipartisan commission. 

The Committee’s investigation has uncovered serious management failures of the IRS 
leadership in preventing and, later, responding to serious misconduct. The unitary director 
structure allowed these serious problems to go unnoticed and unaddressed for multiple years. 
This structure also emboldened Division-level leadership, such as Exempt Organizations 
Director Lois Lemer, to run their fiefdoms with relative impunity. As the investigation has 
shown, Lerner was able to successfully hide her unit’s misconduct for almost a year until public 
complaints became too numerous. 

There are empirical benefits to remolding the IRS as a multi-member, bipartisan 
commission. According to one academic study, a multi-member commission results in more 
measured policy-making, especially as the regulated policies relate to individual rights. The 
authors of one study wrote: 

Placing decisional responsibility with a group ensures that the group takes into 
account diverse policy perspectives and that it adopts moderate policies. 
Consensus building through compromise can also produce a broader range of 
public acceptance for those decisions ultimately reached. This approach has 
especially drawn favor where agencies serve as adjudicators, deciding licensing, 
rate-making, antitrust and similar cases that typically involve the resolution of 
issues affecting individual rights.'* 

The Committee’s investigation has shown how easily the IRS can trample individuals’ 
constitutional rights. With such vast power over every taxpayer and an increasing policy agenda, 
the IRS sorely needs measured policies and public acceptance of its actions. 


Solution; The IRS needs internal controls - such as the checks and balances generated by a 
multi-member, bipartisan structure - to help thwart future transgressions and ensure timely 
awareness and response to any misconduct. Congress ought to consider legislation to reform 
the structure of the IRS from an agency led by a single commissioner to a multi-member, 
bipartisan commission. 


Marshall J. Breger & Gary J. Edles, Established by Practice: The Theory and Operation of Independent Federal 
Agencies, 52 ADMIN. L. REV. 11 11, 1 19S (2000), 
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Remove the IRS as a regulator of political speech for social-welfare groups 

Freedom of speech and freedom of assembly, including political speech and political 
association, are rights enshrined in the Constitution?” As fundamental elements of the nation’s 
social contract, the right to speak and assemble freely are owned by all citizens and contribute to 
the betterment of shared society. In that respect, activities that promote free political speech and 
free political assembly benefit the general welfare. Social-welfare groups, organized under 
section 501(c)(4) of the Internal Revenue Code, are formed to “operate[] exclusively for the 
promotion of social welfare,”^' and they should be allowed to engage in political speech within 
the confines of existing campaign-finance laws. 

The right to free speech extends to groups of citizens who assemble together for a shared 
purpose. As the Supreme Court stated, political speech is “indispensable to decisionmaking in a 
democracy, and this is no less true because the speech comes from a corporation rather than an 
individual.”^^ Like a for-profit corporation or a labor union, a section 501(c)(4) organization 
engages in political speech as a group of individuals joining together for a common purpose. 
Federal law protects section 501 (c)(4) organizations from publicly disclosing their 
contributors.^’ The Supreme Court recognized in the 1950s the need for anonymous political 
speech because, as it explained, “compelled disclosure of affiliation with groups engaged in 
advocacy may constitute [an] effective . . . restraint on freedom of association,” particularly 
“where a group espouses dissident beliefs.”’"' 

In wake of the TIGTA audit report, the IRS repeatedly claimed that the targeting was 
attributable to the difficulty in measuring political activity for section 501(c)(4) groups.” 
Notwithstanding the fact that several veteran IRS employees testified that this issue was not 
novel in tax law,’” the IRS simply should not be in the business of regulating political speech. 
Other federal regulators - namely, the Federal Election Commission - exist to regulate political 
campaigns and election activities. If the section 501(c)(4) applicants operate within the bounds 
of applicable and appropriate campaign-finance restrictions,” the IRS should presume to 
consider all types of political speech to be consistent with social-welfare conduct. By erring on 
the side of free speech and free association, this proposal would ease the IRS’s task of evaluating 
a tax-exempt application and recognize the applicants’ constitutional rights. 

In late November 2013, the IRS and the Treasury Department issued a proposed 
regulation that moved in precisely the wrong direction, placing more restrictions on the type of 


“ U.S. Const, amend. I. 

I.R.C. § 501(c)(4). 

Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 313 (2010) (quoting First Nat. Bank ofBoston v. Belotti, 
435 U.S. 765, 777 (1978)) (internal quotation marks omitted). 

“ I.R.C. § 6104. 

“ NAACP V. Alabama, 357 U.S. 449, 462 (1958). 

See, e.g.. Guidance for Tax-Exempt Social Welfare Organizations on Candidate-Related Political Activities, 

78 Fed. Reg. 71535 (proposed Nov. 29, 2013) (to be codified at 26 C.F.R. § 501). 

See, e.g.. Transcribed interview of Judith Kindell, Internal Revenue Serv., in Wash., D.C. (Oct. 29, 2013); 
Transcribed interview of Steven Miller, in Wash., D.C. (Nov. 13, 2013). 

” This proposal does not intend to supplant campaign-finance restrictions. For example, a section 501(c)(4) group 
would still be barred from acting as a conduit for a campaign contribution. See 2 IJ.S.C. § 441f. 
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permissible political speech.^* The proposed regulation would have created broad restrictions 
for political activity that promotes the social welfare through education or outreach. For 
example, the proposal would have categorized non-partisan voter registration drives as 
“political” activity, when encouraging and assisting eligible citizens to vote is part of the essence 
of social welfare. The proposed regulation also would have prohibited elected representatives 
from addressing nonprofit groups about any topic during specified periods. These highly 
restrictive proposals violate fundamental freedoms of speech and association and undermine the 
fabric of representative democracy. Although the IRS withdrew its proposed rule, efforts to 
stifle political speech by section 501(c)(4) groups continue. 

There is a widespread misconception, used by some to argue for greater restrictions on 
political speech by section 501(c)(4) groups, that these groups spend untaxed dollars on political 
speech.^’ That is not the case . Unlike section 501(c)(3) charitable groups, which are allowed to 
receive tax-deductible contributions, donations received by section 501(c)(4) social-welfare 
groups are not tax-deductible.^“ The contributions received by a section 501(c)(4) group come 
from after-tax income of the group’s donors. As Chairman Issa articulated during a Committee 
hearing, section 501(c)(4) groups are tax-exempt “in that the money they receive from taxpayers 
who have paid their taxes and then give them their after-tax income, they don’t count it as 
profit.”^' Simply put, section 501 (c)(4) organizations do not utilize untaxed income for political 
speech. Unlike 501(c)(3) charitable organizations that offer donors tax benefits, donations and 
expenditures to and by 501(c)(4) organizations, like other organizations regulated by the Federal 
Election Commission, have no impact on tax revenues. 

The IRS’s regulation concerning section 501(c)(4) groups has been in existence for over 
half a century.^^ For decades, the IRS has interpreted the law to mean that a §501(c)(4) group 
may engage in political speech activities.^^ As the debate continues on whether to limit the 
IRS’s long-standing approach to political speech by section 501(c)(4) groups, given the 
importance of these issues, any changes ought to be made legislatively by the elected 
representatives of the Americans taxpayers and not by Administrative fiat. 


Solution: Congress ought to consider legislation that removes the IRS as a regulator of the 
political speech by section 501(c)(4) groups by recognizing that political speech can be part 
of efforts to advance the social welfare. This idea would not only help to prevent politically 
oriented IRS misconduct from occurring in the future, but would also recognize the 
constitutional rights of applicants to free speech and free association. 


See Pre.ss Release, inlernal Revenue Serv., Treasury, IRS Will Issue Proposed Guidance for Tax-Exempt Social 
Welfare Organizations (Nov. 26, 2012). 

See “IRS Obslruction: Lois Lerner 's Missing Emails, Pari IP': Hearing before the H. Comm, on Oversight & 
Gov ’t Reform^ 1 13th Cong. (2014). 

“l.R.C. § 170. 

“IRS Obstruction: Lois Lerner 's Missing Emails, Part IP’: Hearing before the H. Comm, on Oversight &. Gov't 
Reform, 1 13th Cong. (2014). 

“Treas. Reg. § 1.501(c)(4)-l(a)(2). 

“ See I.R.C. g 501(c)(4); Treas. Reg. § 1.501(c)(4)-l(aX2);ERIKAK.LUNDER&L. PAIGE WHITACKER, CONG. 
Research Serv., 50l(c)(4)s and Campaign Activity: Analysis under Tax and Campaign Finance Laws 
(2013). 
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Revamp the IRS Oversight Board 

Congress created the IRS Oversight Board in the IRS Restructuring and Reform Act of 
1998,^'* and charged it “with providing the IRS with long-term guidance and direction.”^^ The 
board consists of the Secretary of the Treasury, the Commissioner of the IRS and seven “private- 
iife” members, who are appointed by the President and confirmed by the Senate.^* In creating 
the Board, Congress gave it the specific responsibility to “ensure the proper treatment of 
taxpayers by the employees of the Internal Revenue Service.”^^ 

Despite this solemn responsibility, the Committee’s investigation has shown serious 
deficiencies in the Board’s oversight work. According to the Paul Cherecwich, the Chairman of 
the Board, some of the private-life members asked Commissioner Shulman during an executive 
session meeting in 2012 about news reports raising concerns about Tea Party applicants seeking 
501(c)4 status.^* Commissioner Shulman assured the members “that the IRS had safeguards in 
place and that there was no targeting going on, and this was a typical claim that arose each 
election cycle,”^^ Aside from this one question, which the Committee only learned in a June 
2013 letter, it appears there was little inquiry from the Board about the targeting. The Board’s 
dereliction of its oversight responsibilities allowed the IRS to inappropriately treat conservative- 
oriented tax-exempt applicants. 


Solution: The IRS Oversight Board’s oversight role of IRS overlaps greatly with the 
responsibilities of other oversight entities. The Committee is unable to find sufficient 
justification for its continued existence in its present form. Congress ought to consider 
legislation to eliminate the IRS Oversight Board and transfer its broad functions to the multi- 
member commission leading the IRS. 


Allow taxpayers, and not the IRS, to control access to their confidential 
taxpayer information 

The Committee’s investigation highlights the need for clarifying section 6103 of the 
Internal Revenue Code. This section prohibits any government employee from “disclosjing] any 
return or return information obtained by him in any manner in connection with his service as 
such an officer or an employee.”'*'’ While the law was intended to protect government abuse of 


IRS Restructuring and Reform Act of 1998, Pub. L. 105-206, 1.R.C. § 7802. 

IRS Oversight Board, About the IRS Oversight Board, bttp://w\vw.treasury.gov/irsob/. 

”ld 

Letter from Paul Cherecwich, IRS Oversight Board, to Darrell Issa & Jim Jordan, H. Comm, on Oversight & 
Gov’t Reform (June 18, 2013). 

Id 

“l.R.C. §6103. 
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taxpayer information, its interpretation has been significantly broadened to shield misconduct 
within the Administration. 

During the course of the Committee’s oversight, the IRS used section 6103 to keep 
information from the Committee. Federal law prohibits the “willful misuse of the provisions of 
section 61 03 ... for the purpose of concealing information from a congressional inquiry.”'" In 
fall 2013, the Committee became aware of e-mail correspondence between IRS executive Sarah 
Hall Ingram and the White House about the implementation of the Affordable Care Act.''^ 
Portions of these emails were redacted on the basis of section 6103. When confronted by 
Chairman Issa with the possibility that a senior IRS official had shared confidential taxpayer 
information with the White House, the IRS reversed course and stated that the redacted 
information was not in fact protected by section 6103.'*^ The IRS’s shifting interpretations of 
section 6103 - and the Committee’s inability to verify its interpretation - unnecessarily impeded 
the Committee’s investigation. 

As written currently, the tax code allows some political appointees in the IRS and the 
Treasury Department to access confidential taxpayer information “without written request, but 
it does not provide for circumstances when disclosure to the public. Members of Congress, or 
government watchdogs may be appropriate. Taxpayers may opt of section 6103 protections only 
with detailed waivers and request their confidential taxpayer information, but still may not 
receive all IRS material covered under the statute. Although the IRS must protect confidential 
taxpayer information, it must also remember that that information belongs to the taxpayer - and 
not the IRS. The IRS’s current interpretation of section 6103 protects the agency from oversight 
more than it aids the taxpayer. 


Solution; Congress ought to consider legislation to revise section 61 03 of the Internal 
Revenue Code. The revision should allow the American taxpayers to control the access to 
their confidential taxpayer information and provide the opportunity for taxpayers to request 
all of their confidential taxpayer information from the agency or authorize other entities to 
access it. Taxpayers should also be allowed to waive, opt out, and change access to their 
confidential taxpayer information as they wish. 


Establish a public and transparent investigation process for leaked 
confidential taxpayer information 


In recent years, public statements and disclosures have indicated that confidential 
taxpayer information about conservative figures and conservative-leaning groups has been 
illegally disclosed. In August 2010, White House advisor Austan Goolsbee publicly commented 


*' I.R.C. § 7804 note. 

e.g,, E-mail from David Fish, Internal Revenue Serv., to Jeanne Lambrew & Ellen Monlz, Bxec. Office of the 
Pres. (July 20, 2013). 

See Letter from Daniel Werfel, Internal Revenue Serv,, to Darrell E. Issa, H. Comm, on Oversight & Gov’t 
Reform (Oct. 11,2013). 

I.R.C. § 6103(h)(1). 
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that a prominent conservative organization did not pay corporate income tax.'*^ In July 2012, 
Senate Majority Leader Harry Reid publicly disclosed that Republican presidential candidate 
Mitt Romney had not paid taxes for ten years."*^ In December 2012, ProPublica also obtained 
confidential tax information from a number of conservative applicants.'*^ However, because of 
the interpretation of federal tax law, the public was left in the dark about where and how this 
confidential tax information was obtained. 

Section 6103 of the Internal Revenue Code prohibits any government employee from 
“disclos[ing] any return or return information obtained by him in any manner in connection with 
his service as such an officer or an employee.”'** The IRS Restructuring and Reform Act of 1998 
created TIGTA to provide independent oversight of IRS activities.'*'* TIGTA has authority to 
investigate waste, fraud, and abuse within the IRS. As the IRS’s watchdog, it has the sole 
responsibility for enforcing section 6103’s prohibitions relating to the disclosure of confidential 
taxpayer information. TIGTA interprets the law to prevent the IRS’s watchdog from 
publishing the results of these investigations. Even with a section 6103 waiver, TIGTA refuses 
to provide information about its investigations into unauthorized disclosures of confidential 
taxpayer information. TIGTA’s interpretation of the law only serves to protect the wrongdoer. 

For example, in 2012, confidential taxpayer information belonging to the National 
Organization for Marriage (NOM) was publicly released by the Human Rights Campaign.*’ The 
documents showed that then-Republican Presidential candidate Mitt Romney contributed a 
sizeable donation to the group in 2008.*^ Although NOM ascertained the identity of the third- 
party individual, Matthew Meisel, who turned the confidential taxpayer information over to the 
Human Rights Campaign, section 6103 prevented the group from learning the identity of the IRS 
employee who leaked the information to Meisel.** The statute’s interpretation protected the 
unidentified leaker rather than the victim. 

During this investigation, the Committee has learned that senior IRS officials - up to and 
including the IRS Chief Counsel - receive summary reports on the findings of TIGTA 
investigations into leaked confidential taxpayer information.*'* Under the law’s current 
interpretation, the public never receives similar information about an investigation into a leak of 
confidential taxpayer information. Section 6103 exists to protect taxpayers and not tax leakers. 
While confidential taxpayer information must be protected, there is no reason that TIGTA cannot 
provide basic investigatory information. Greater transparency around investigations into 
unauthorized disclosures of confidential taxpayer would improve taxpayer confidence in TIGTA 


Ryan J. Donmoyer, White House Advisor Goolsbee 's Comment on Koch Taxes Reviewed by Treasury, 
Bloomberg, Oct. 7, 2010. 

’’’’ Ed O’Keefe, Harry Reid: Mitt Romney Didn’t Pay Taxes for 10 Years, WASH. POST, July 31, 2012. 

See Kim Barker & Justin Elliott, IRS Office That Targeted Tea Party Also Disclosed Confidential Docs From 
Conservative Groups, PROPuBLlCA, May 13, 2013, 

“l.R.C. §6103(3). 

See Treasury Inspector Gen. for Tax Admin,, http://www.treasury.gov/tigta/. 

“ See Treas. Order 115-01 (Feb. 14, 2013). 

” Press Release, Human Rights Campaign, Mitt Romney Fuels NOM’s Divisive Racial Tactics (Mar. 2012). 

"/(/, 

” Eliana Johnson, /nvejt(gat;o« //Jr //tSieafcr,NAT’L Review Online (Oct. 30, 2013). 

“ Transcribed interview of William Wilkins, Internal Revenue Serv., in Wash., D.C. (Nov. 6, 2013). 
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and discourage future intentional leaks. By providing basic information about the leak of 
confidential taxpayer information, the status of the investigation, and other appropriate details, 
TIGTA could improve a vital aspect of federal tax administration. 


Solution: Due to the current interpretation of section 6103 of the Internal Revenue Code, 
there is virtually no public information about investigation of unauthorized disclosures of 
taxpayer information. Because this aspect of section 6103 results in a perverse distortion of 
justice, Congress should consider legislative reforms to protect confidential tax information 
while allowing potential victims and the public to know basic facts about unauthorized 
disclosures of confidential taxpayer information. 


Create a private right of action for victims of willful and injurious IRS 
leaks of confidential taxpayer information 

Under current law, the victim of a breach in IRS confidentiality requirements has little 
recourse to redress his or her lost privacy. The investigation is left to TIGTA, and the victim has 
no right to information uncovered in the course of that investigation. Often times, the victim of 
an IRS confidentiality breach is left in the dark, not knowing who breached his or her tax 
information or even why. 

Congress has created an express private right of action in federal law for violations of the 
Constitution’s guarantee of “rights, privileges, or immunities”;^* and other private rights of 
action in commodities trading.** A new private right of action in the Internal Revenue Code may 
be needed to better ensure that all IRS employees act as better stewards of confidential taxpayer 
information. This report suggests a proposal to create a private right of action allowing a victim 
of IRS confidentiality breaches to bring action against an IRS employee for any harm caused by 
a willful and injurious breach. A private right of action would not only allow the victim the 
opportunity to vindicate the harm, but it would provide a strong incentive for IRS employees to 
better protect confidential taxpayer information. To effectively address individual 
accountability, the private right of action should be limited to circumstance where the breach was 
deliberate and caused damage - not to inadvertent disclosure of confidential taxpayer 
information. 


Solution: Current law severely limits the tools of redress available to taxpayers harmed by 
the unauthorized release of their confidential taxpayer information. Congress ought to 
consider legislation creating a private right of action for victims of IRS confidentiality 
breaches to bring suit against an IRS employee for harm caused by a willful and injurious 
breach. 


”5ee42 U.S.C. § 198.1. 

“ See, 7 U.S'.C. § 25(b). 
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Modify the term of the Inspector General 

Like other inspectors general (IGs) throughout the federal government, the Treasury 
Inspector General for Tax Administration is appointed by the President and confirmed by the 
Senate. IGs are appointed for life and may be removed only by the President.^’ While this 
structure is optimal for the majority of the IG community, TIGTA is unique given the IRS’s 
abuses of the public trust and TlGTA’s responsibility for safeguarding confidential taxpayer 
information. As evident from TlGTA’s failure to immediately inform Congress of the targeting 
when it became aware in May 2012, a lifetime appointment does not guarantee the most effective 
vigilance of an office as important as TIGTA. 

The investigation also highlights the shortcomings in TlGTA’s audit of the IRS’s 
treatment of tax-exempt applicants. First, and most importantly, TIGTA failed to disclose its 
findings to the Committee until q/ter Lois Lemer had leaked the IRS targeting on May 10, 2013. 
For several months, the Committee repeatedly sought information from TIGTA about its work.^* 
Each time, TIGTA responded that it was not able to provide any update.^’ While TIGTA was 
withholding information from the Committee, it had already briefed senior IRS officials about 
the audit’s early findings. In particular, on May 30, 2012, Inspector General J. Russell George 
briefed IRS Commissioner Shulman on TlGTA’s finding that the IRS had used the term “Tea 
Party’’ to screen tax-exempt applicants.^® 

Under section 5(d) of the Inspector General Act, an inspector general must report 
particularly flagrant problems to Congress via the agency head within seven days via what has 
become known as a “seven-day letter.”®' As recently as August 2012, Chairman Issa wrote to 
Mr. George reminding him of his responsibility under section 5(d).“ When Mr. George briefed 
Commissioner Shulman that the IRS had used the term “Tea Party” to screen applicants - an IRS 
misdeed - Mr. George should have simultaneously notified Congress pursuant to section 5(d). 
Because Mr. George did not, the Committee and the American people were kept in the dark 
about the IRS targeting until Lerner’s public apology on May 10, 2013. 

Second, the manner in which TIGTA conducted its audit needlessly compromised the 
independence and integrity of the process. TIGTA allowed IRS executive Holly Paz to sit in on 
nearly every TIGTA interview with IRS line-level employees.®^ Paz therefore had access to the 
information TIGTA gathered during these interviews and shared this material with her 
superiors.®'' In addition, TIGTA shared multiple drafts of its audit report with Paz, Lerner, and 
other senior IRS executives in late 2012 and early 2013. 


5 U.S.C. app. § 3. 

‘'The IRS Targeting Americans for their Political Beliefs”: Hearing before the H. Comm, on Oversight & Gov 't 
Reform, 1 13th Cong. (2013). 

” Id 

^ Transcribed interview of Doug Shulman, in Wash.. D.C. (Dec. 4, 2013). 

“ 5 U.S.C. app. §5{d). 

“ Letter from Darrell Issa, ll. Comm, on Oversight & GovT Reform, to J. Russell George, Treasury Inspector Gen. 
for Tax Admin. (Aug. 3, 2012). 

See Transcribed interview of Holly Paz, Internal Revenue Serv., in Wash., D.C. (May 21, 2013). 

“M. 
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TIGTA must work aggressively to ensure that the IRS works on behalf of the American 
people. The watchdog must have an incentive to work quickly and to report grievous abuses in a 
timely manner. Because tax administration calls for robust oversight, a lifetime appointment for 
the inspector general creates an overly cozy relationship between the overseer and an agency 
filled with very senior career officials that transcend administrations. A shorter, fixed term may 
produce greater zeal on the part of TIGTA in overseeing the work of the IRS. 


Solution: The IRS’s targeting of conservative tax-exempt applicants demonstrates the need 
for a vigilant and effective IRS watchdog. TIGTA may be better equipped to carry out its 
mission if Congress reformed the appointment conditions for the IG. Congress ought to 
consider whether to change the appointment of the Treasury Inspector General for Tax 
Administration to a fixed five-year term. 


Establish transparent and objective criteria for scrutiny of applicants 

The IRS’s inappropriate treatment of the Tea Party applications began when a screener in 
the Cincinnati office identified and elevated a 501(c)(4) application because “media attention” 
indicated that it could be a “high profile” case.^^ As the application continued to rise through the 
IRS chain of command, its potential for media attention motivated the requests for additional 
scrutiny.®* In fact, when Washington IRS official Holly Paz decided to work the application in 
Washington, she couched her reason in the likelihood of press attention. She wrote: “I think 
sending [the application] up here is a good idea given the potential for media interest.”®’ 

The IRS claims to evaluate tax-exempt applicants on the facts and circumstances of each 
particular case. Several IRS employees interviewed by the Committee reiterated the IRS’s fact- 
intensive approach.®* However, for the Tea Party applications, the IRS did not evaluate the 
individual merits of the applications but instead systematically subjected them to additional 
scrutiny. EO Determination Manager Cindy Thomas confirmed this fact during her transcribed 
interview. She testified: 

Q And what was unique about this case that caused the agent to shoot it up 
the chain? 

A It was sent up the chain because it was considered a high profile case 
because it had - Tea Party organizations had been in the media a lot. 

Q Do you know in what context they were in the media? 


E-mail from John Koester, Internal Revenue Serv., to John Shafer, Internal Revenue Serv. (Feb. 25, 2010). 
[Muthert 4] 

® E-mail from Cindy Thomas, Internal Revenue Serv., to Holly Paz, Internal Revenue Serv. (Feb. 25, 2010). 
[Muthert 2-3] 

E-mail from Holly Paz, Internal Revenue Serv., to Cindv Thomas, Internal Revenue Serv. (Feb. 26, 2010). 
[Muthert 2] 

See, e.g,, Transcribed interview of Justin Lowe, Internal Revenue Serv., in Wash., D.C. (July 23, 2013). 
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A I don’t know. 

Q Okay, So the reason it was sent up is because it was a media issue? Is 
that right? 

A That’s correct. 

Q There was nothing novel or difficult about the case? 

A To my knowledge, it was because it was media attention. 

*** 

Q Ma’am, other than the media attention, was there any other reason to - to 
send this case to Washington? 

A No.“ 

The fact that “media attention” qualified the Tea Party applications for additional scrutiny 
runs contrary to idea that applications are judged on their merits. Because an application’s 
potential for media attention has no bearing on the applicant’s qualification for tax-exemption, 
the IRS’s use of media attention as a criterion for additional scrutiny should be inappropriate. 
Rather than relying on ad hoc criteria, policymakers should consider delineating appropriate 
criteria, excluding the potential for media attention, for the IRS to use when selecting 
applications for additional scrutiny. 


Solution; The investigation shows how concern for “media attention” led some in the IRS to 
elevate and delay certain tax-exempt applications. Congress ought to consider legislative 
proposals to establish transparent and objective criteria for applying additional scrutiny to tax- 
exempt applicants. These criteria should include only those factors that bear directly on the 
applicant’s qualifications for tax-exemption, and not irrelevant factors such as the likelihood 
for media attention. 


Limit the time for IRS review of a tax-exempt application 

The Committee’s investigation has found that Tea Party tax-exempt applicants 
experienced significant delays in the IRS’s determination process. According to several IRS 
employees, applications filed as early as 2010 waited several years for a decision by the IRS.^“ 
TIGTA’s audit report also documents these delays.’' These excessive delays deny applicants 


’’’’ Transcribed intei-view of Lucinda Thomas, Internal Revenue Serv., in Wash., D.C. (June 28, 2013). 

See Transcribed interview of David Marshall, Internal Revenue Serv., in Wash., D.C. (July 26, 2013); Transcribed 
interview of Carter Hull, Internal Revenue Serv., in Wash., D.C, (June 14, 2013). 

71 Audit Rpt., supra note 15. 
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any resolution, cause supporters to get wary, and deter outside funding and other support. Often 
times, it can mean the difference between a group’s survival and its failure. 

The need for a more streamlined approach for processing tax-exempt applications is 
evident. The IRS requires an applicant to respond to extensive information-request letters within 
a definite period. When an applicant fails to respond to questions by the deadline, the IRS may 
close the application. The IRS does not afford the taxpayer much leeway. The agency ought to 
be subject to its own rule. It should not be allowed to excessively delay the determination of a 
tax-exempt application. The IRS evaluation should be subject to a time limit, at the expiration of 
which the application is automatically granted if the IRS has failed to make a determination. 


Solution: The IRS should not be able allowed to review a tax-exempt application 
indefinitely. Congress ought to consider legislative proposals to implement an appropriate 
limit - for example, 60 days - for the IRS internal evaluation of applications for tax- 
exemption, after which the applicant automatically receives exemption if the IRS has not 
made a determination. 


Establish dear and transparent rules for information-collecting purposes 

The IRS has established guidelines detailing its requirements and standards for 
recognizing tax-exempt status.’^ These guidelines include a rule allowing the agency to “request 
additional information before issuing a determination letter or ruling” even if the tax-exempt 
application is “substantially complete.”’^ However, the IRS’s manual does not offer much 
guidance on the substance of information requests, stating merely: “Information requests should 
be professional in tone, grammatically correct, free of spelling errors, formatted properly, 
complete, and material to the determination requested.”" The IRS does not have any clear rules 
about what type of, or how much, information the agency may collect when seeking material 
from the applicant.’^ 

The Committee’s investigation has shown that the IRS requested unnecessary and 
inappropriate information from groups applying for tax-exempt status. Revenue agents 
requested unnecessary material from these groups, including intrusive information about the 
identities of donors, views of issues important to their organizations, and political affiliation of 
officers.’*’ The IRS and TIGTA both found these information requests to be inappropriate.” 

The Committee agrees. 


''"See Rev. Proc. 2013-9, 2013-2 I.R.B. 255. 

” Id § 4.06. 

" LR.M. 7.20.2.4.1, Requesting Additional Information. 

” See Letter from Joseph H. Grant, internal Revenue Serv., to Charles Boustany, H. Comm, on Way.s & Means 
(Mar. 23, 2012). 

See E-mail from Judith Kindeil, Internal Revenue Serv., to Holly Paz & Sharon Light, Internal Revenue Serv. 
(Apr. 25, 2012). [IRSR 13868] 

'' See id.; TIGTA Audit Rpt., supra note 15. 
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Solution; The IRS misconduct is partially attributable to the IRS’s lack of clear guidelines 
on what information may be sought in course of developing a tax-exempt application. 
Congress should consider developing and implementing clear and transparent rules on the 
amount and type of information that agents may collect when examining an application for 
tax-exempt status. 


Prohibit political and policy communications between the IRS and 
Executive Office of the President 

The Committee’s investigation has uncovered evidence that political figures in the White 
House have sought to use the IRS for policy and political guidance.’* Jeanne Lambrew, the 
Deputy Assistant to the President for Health Policy, sought counsel from the IRS about the scope 
and contours of the Administration’s religious exemption to the Affordable Care Act’s 
contraception mandate.’’ This type of partisan policy discussion between the White House and 
the IRS violates the sanctified trust that the American people place in the IRS to “enforce the law 
with integrity and fairness to all.’’*° 

Close coordination between the White House and a subordinate federal entity generally 
should not be of concern. Such a close coordination is of great concern, however, when the 
entity is the IRS - an independent agency charged with powerful and far-reaching tax 
administration obligations. The Committee’s investigation has shown the IRS’s outsized role in 
the implementation of the Affordable Care Act has helped to contribute to the overall 
politicization of the IRS. 

The IRS ought to be an impartial administrator of tax law. Even the appearance of 
partiality is a detriment to the mission of the IRS. Accordingly, steps must be taken to prevent 
the IRS from engaging with the Executive Office of the President on overtly policy or political 
matters. However, the IRS could maintain relationship with the Treasury Department’s Office of 
Tax Policy, which is the proper conduit for policy discussions between the IRS and the 
Administration. 


Solution; The investigation demonstrates how the IRS has become increasingly close with 
the Executive Office of the President. Although there is a role for coordination with the 
Office of Tax Policy in the Treasury Department, Congress ought to consider legislative steps 
to prevent IRS employees from engaging in political or policy discussions directly with the 
White House. 


See. e.g., E-mail from David Fish, Internal Revenue Serv., to Jeanne Lambrew & Ellen Montz, Exec. Office of the 
Pre.s. (July 20, 2013). 

See Letter from Darrell Issa & Jim Jordan, H. Comm, on Oversight & Gov’t Reform, to J. Russell George, 
Treasury Inspector Gen. for Tax Admin. (Oct. 21, 2013). 

Internal Revenue Service, The Agency, its Mission and Statutory Authority. http://www,irs.gov/uac/The-Agency,- 
its-Mission-and-Statutory-Authority (last visited Jan. 7, 2014). 
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Remove the IRS from implementation of the Affordable Care Act 

The IRS should be a non-partisan, neutral administrator of federal tax law. For this very 
reason, the Department of the Treasury contains an Office of Tax Policy to serve as the 
Administration’s partisan policy-making entity with respect to tax policy. The Committee’s 
investigation, however, highlights how the IRS has become an agency responsive to political 
rhetoric and the Administration’s policy overtures. A large cause of this problem lies in the 
IRS’s outsized role in the implementation and administration of the Affordable Care Act. 

The Affordable Care Act endowed the IRS with responsibility for implementing at least 
47 new provisions, including 1 8 new taxes that would increase cumulative tax burden by $1 
trillion over the next decade.*' Among these new tasks, the law charged the IRS with monitoring 
the health-insurance choices of the public, penalizing citizens who opt not to obtain government- 
approved coverage, and penalizing employers who do not provide government-approved 
coverage.*^ The Affordable Care Act also placed the IRS in the position of sharing confidential 
taxpayer information with other federal agencies.** 

Testimony provided to the Committee shows that the implementation of the Affordable 
Care Act has politicized the IRS and affected the agency’s first-order responsibility of impartial 
tax administration. Commissioner Shulman testified: 

Q And, sir, when you were IRS Commissioner, how much of your time was 
taken up with ObamaCare-related matters? 

A 1 don’t have a percentage, but, you know, a couple of big pieces of 
legislation passed during my tenure. One was the Recovery Act, which 
had major tax components, and the second was, you know, the Affordable 
Care Act, which had a lot of tax components. And so, you know, I spent a 
fair amount of time on both of those. 

Q Would you say you spent a significant amount of time on ObamaCare- 
related issues? 

A I’d have a hard time characterizing it. You know, sure. You know, I 
definitely spent, you know, time on making sure, you know, a major piece 
of tax legislation that had been passed was going to get implemented 
correctly.®’' 

Shulman attended regular meetings with White House officials about the broad implementation 
of the Affordable Care Act.*® Likewise, Sarah Hall Ingram, the head of the IRS’s Affordable 


See Letter from Douglas W. Elmendorf, Cong. Budget Office, to .tohn Boehncr, Speaker of the House of 
Representatives (July 24, 2012). 

“ l.R.C. § 5000A. 

Your Next IRS Political Audit, Wall St. J., May 14, 2013. 

Transcribed interview ofOoug Shulman, in Wash., D.C. (Dec. 4, 2013). 

Id 
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Care Act office and former Tax Exempt and Government Entities Commissioner, told the 
Committee that she also regularly attended meetings with the White House.®*’ Ingram also 
provided guidance to Jeanne Lambrew, the President’s Deputy Assistant for Health Policy, about 
tax provisions within the Affordable Care Act.*’ During the same exchange, IRS officials may 
have disclosed confidential taxpayer information to the White House.** 

These concerns about the IRS’s outsized role in the Affordable Care Act implementation 
are not new. In her Annual Report to Congress in 2010, the National Taxpayer Advocate warned 
that the Affordable Care Act will present the IRS with “a number of decisions and guidance 
projects unrelated to its employees’ traditional expertise and skill set.”*’ In testimony to the 
Committee in 2012, former Commissioner Mark Everson lamented the IRS’s shrinking 
independence. He testified: 

For important and well-understood reasons, the IRS operates with a great deal of 
independence from other agencies. I worry that such direct participation of 
the Service in a major non-tax Administration initiative has the potential to 
erode the historic independence of the Service.™ 

For these reasons, impartial tax administration would be well-served by removing the 
IRS from implementing and administering the Affordable Car Act.” These changes are 
necessary to return the IRS to its traditional and proper role as a non-partisan, neutral 
administrator of tax law. 


Solution; The Affordable Care Act endowed the IRS with a tremendous responsibility over a 
highly partisan law. This responsibility has resulted in a close relationship between the IRS 
and political elements of the Administration. To return the IRS to its traditional role as an 
impartial administrator of the tax code. Congress ought to consider legislation to remove the 
IRS from the implementation and administration of the Affordable Care Act. 


Establish personnel reforms for dismissed federal workers 

A “public office is a public trust.”” The misconduct identified by the Committee 
provides ample justification for reforming federal civil service policies. The case of Lois Lerner 
is a prime example. After apologizing for the targeting and later refusing to answer questions 


“ Transcribed interview of Sarah Hall Ingram, Internal Revenue Serv., in Wash., D.C. (Sept, 23, 2013). 

See E-mail from Sarah Hail Ingram, Interna! Revenue Serv., to Jeanne Lambrew & Ellen Montz, Exec. Office of 
the Pres. (July 19, 2012). [IRSR 182160] 

E-raail from David Fish, Internal Revenue Serv., to Jeanne Lambrew & Ellen Montz, Exec. Office of the Pres. 
(July 20, 2012). [IRSR 189777] 

® National Taxpayer Advocate, 2010 Annual Report to Congress 20 (Dec. 3 1, 2010). 

“IRS: Enforcing ObamaCare 's New Rules and Taxes": Hearing before the H. Comm, on Oversight & Gov 't 
Reform, 1 12th Cong. (2012) (statement of Mark W. Everson) (emphasis added). 

’’ See. e.g., H.R. 2009, 1 13th Cong, (introduced 2013). 

Grover Cleveland, reprinted in MICHAEL C. Thomsett & Jean Freestone Thomsett, Political Quotations 
(1994). 
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about her conduct, the IRS placed Lerner on administrative leave. There, from May 2013 
through September 2013, she collected her full pay and benefits. Only when the Accountability 
Review Board prepared to recommend that she be removed from her position did Lerner step 
aside, retiring from the IRS with her full pension.” Reportedly, Lerner’s retirement could cost 
the taxpayers between $60,000 to over $100,000 annually.” 

Federal administrative leave is a long-standing problem. An Office of Personnel 
Management regulation allows management to place an employee on paid but non-duty status 
during the time it takes to effectuate a disciplinary action, referred to as administrative leave. 
Once placed on administrative leave for allegations of misconduct, often federal employees 
remain in a paid status for months or years.” While on leave, federal employees continue to 
accrue time in service towards pay increases, benefits, and pensions. 

The current personnel practices are unfair to American taxpayers and do little to deter 
misconduct by federal employees. The federal government must implement better policies 
relating to administrative leave. Adjudication of misconduct cases must be timelier. If 
resolution is adverse to an employee, any pay received during the period of administrative leave 
must be rescinded. Federal workers who acknowledge misconduct must not be afforded full pay 
and full benefits. Finally, under particularly egregious circumstances, like the targeting of 
taxpayers for their political beliefs, an adverse ruling must result in the loss of pension benefits. 


Solution: The federal workforce should work better for the American taxpayers. Congress 
should consider proposals to improve accountability in the federal workforce and make the 
government work better for the American taxpayers. Among these proposals, Congress 
should examine changes to civil serve protections and pay for federal workers removed for 
misconduct. 


Increase political activity restrictions for certain IRS employees 

Because a public office is a public trust, the Hatch Act limits certain political activities 
conducted by employees of the Executive Branch.” The Act prohibits employees from engaging 
in partisan political activity while on federal duty at a federal workplace.’* Certain employees 
are further restricted by the Hatch Act from engaging in partisan political campaigns or 


” John D. McKinnon, Lois Lerner, at Center of IRS Jnvesligation, Retires, Wall St. J., Sept. 23, 2013; Lauren 
French, Lois Lerner StiU Hill's Favorite Pifiata, Politico, Sept, 23, 2013, 

See Nat'l Taxpayers Union, Learning the Cost Lois Lerner’s Pension, Sept, 30, 2013, available at 
http://www.ntu.org/governmentbytes/9-30-i3-iemer-taxpaver-pension-cost.html. 

“ 5 C.F.R. §9701.609. 

* See, e.g. , Lisa Rein, Civil servants pul on paid administrative leave can get stuck in an ill-defined limbo. WASH. 
POST, Dec 30, 2012, 

” 5 U.S.C. §§ 7321-26. 

*/rf, § 7324. 
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management.'*’ This further restriction already applies at the IRS to employees of the Office of 
Criminal Investigation.'™ 

The Committee’s investigation has shown the degree to which the IRS has become a 
partisan agency with political bias evident in its eonduct. Because of the great potential for the 
IRS Exempt Organizations Division to misuse its power, it is worth examining whether to 
increase Hatch Act restrictions for these employees. In particular, the Committee recommends 
the Congress designate employees of the IRS Exempt Organizations as further restricted 
employees under the Hatch Act. This change would help to restore the IRS’s credibility as a 
nonpartisan tax collector. 


Solution: The Committee’s investigation has shown that the IRS has become an increasingly 
politicized agency. Congress should consider proposals to increase political activity 
restrictions for IRS Exempt Organizations Division personnel. Congress could consider 
including IRS Exempt Organizations employees as “further restricted” under the Hatch Act. 


Implement rigorous training on the use of personal e-mail and penalties 
for misuse 


The Committee is extremely troubled by the persistent use of non-official e-mail accounts 
by federal employees to conduct official government business in circumvention of existing 
records-keeping laws. It not only potentially violates the Federal Records Act and impedes the 
Administration’s ability to respond to its Freedom of Information Act obligations, but it also 
fhistrates Congressional oversight. 


In recent years, the Committee has seen examples of non-official e-mail accounts used 
for official government business throughout the Obama Administration. The Committee has 
documented how Labor Secretary Thomas Perez used his personal e-mail account almost 1,200 
times to conduct official business during his time at the Department of Justice. '®' The 
Committee has also highlighted how former Energy Department official Jonathan Silver sent and 
received thousands of messages from his personal e-mail account related to official business.'” 


The Committee’s investigation into this matter has uncovered multiple IRS employees - 
including Lois Lerner - who used their personal c-mail accounts to conduct official IRS 
business.'"^ Documents produced to the Committee even show that in some instances these 
employees exchanged confidential taxpayer information over non-official, and therefore non- 
secure, e-mail accounts. Because federal law places heightened sensitivity on confidential 


See U.S. Otfice of Special Counsel, About the Hatch Act, http://www.osc.gov/haFederaiFurtherRestricted htm 

™ Id. 

See Letter from Darrell Issa, H. Comm, on Oversight & Gov’t Reform, to Thomas E. Perez, U.S. Dep’t of Justice 
(Apr. IS, 2013). 

See “Preventing Violations of Federal Transparency Laws": Hearing before the H. Comm, on Oversight A 
Gov't Reform, IlSth Cong. (2013). 

See. e.g., E-mail from Judith Kindell to Lois Lerner (Aug. 23, 201 1); E-mail from Nikole Flax to Lois Lerner 
(Feb. 11,2010). 
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taxpayer information, the use of non-official e-mail accounts in this setting is particularly 
troubling. 


Solution: Given the apparent frequency of federal employees using non-official e-mail 
accounts to conduct official business, the IRS and other federal agencies ought to develop and 
implement more rigorous training on the appropriate use of non-official e-mail accounts and 
the protection of sensitive records. In addition. Congress should consider legislation to 
implement penalties for federal employees who misuse non-official e-mail accounts for 
official government business. 


Conclusion 

The Internal Revenue Service needs repair to how it administers federal tax law and to 
recommit itself to being an impartial federal agency. From February 2010 until May 2012, the 
IRS targeted conservative-oriented applicants for tax-exempt status. These applicants were 
identified and separated based on their names and political activities. They were subjected to 
excessive delays and received inappropriate and burdensome information requests. Although 
senior IRS leadership knew of the targeting, no public disclosure was made until Lois Lemer 
answered a planted question at an obscure tax-law event in May 2013. 

The IRS targeting did not occur in a vacuum. Reforms to ensure that similar misconduct 
never reoccurs must take into account the causes and circumstances that led to the targeting. The 
IRS must be disentangled from politics and returned to its traditional role as a dispassionate tax 
administrator. Structural changes are needed to promote accountability and enhanced internal 
oversight. Tax administration must be altered to tip the balance in favor of the taxpayer rather 
than the IRS. Federal workforce changes are vital to holding wrongdoers accountable and 
guaranteeing that the IRS works for the taxpayers, and not the other way around. 

The Committee’s investigation of the IRS targeting is by no means complete. However, 
as fact-finding continues, the initial reforms proposed in this staff report are a first step toward 
addressing the serious deficiencies at the IRS. The Committee articulates these proposals to 
bring accountability and transparency back to federal tax administration. These reforms are not 
the exclusive means, or an exhaustive list, of proposals to fix the IRS and improve tax 
administration. The Committee’s proposals are presented in the spirit of sparking a national 
discussion on steps to restore confidence in the IRS. As this oversight work progresses, the 
Committee will continue with its stated mission of holding government accountable to taxpayers 
and bringing genuine reform to the federal bureaucracy. 


"’''&eI.R.C. §6103. 
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Executive Summary 

In the iromediate aftermath of Lois Lemer’s public apology for the targeting of 
conservative tax-exempt applicants, President Obama and congressional Democrats quickly 
denounced the IRS misconduct. ’ But later, some of the same voices that initially decried the 
targeting changed their tune. Less than a month after the wrongdoing was exposed, prominent 
Democrats declared the “case is solved” and, later, the whole incident to be a “phony scandal.”^ 
As recently as February 2014, the President explained away the targeting as the result of “bone- 
headed” decisions by employees of an IRS “local office” without “even a smidgeon of 
corruption.”^ 

To support this false narrative, the Administration and congressional Democrats have 
seized upon the notion that the IRS’s targeting was not just limited to conservative applicants. 
Time and again, they have claimed that the IRS targeted liberal- and progressive-oriented groups 
as well - and that, therefore, there was no political animus to the IRS’s actions.'* These 
Democratic claims are flat-out wrong and have no basis in any thorough examination of the 
facts. Yet, the Administration’s chief defenders continue to make these assertions in a concerted 
effort to deflect and distract from the truth about the IRS's targeting of tax-exempt applicants. 

The Committee’s investigation demonstrates that the IRS engaged in disparate treatment 
of conservative-oriented tax-exempt applicants. Documents produced to the Committee show 
that initial applications transferred from Cincinnati to Washington were filed by Tea Party 
groups. Other documents and testimony show that the initial criteria used to identify and hold 
Tea Party applications captured conservative organizations. After the criteria were broadened in 
July 2012 to be cosmetically neutral, material provided to the Committee indicates that the IRS 
still intended to target only conservative applications. 

A central plank in the Democratic argument is the claim that liberal-leaning groups were 
identified on versions of the IRS's “Be on the Look Ouf (BOLO) lists.’ This claim ignores 
significant differences in the placement of the conservative and liberal entries on the BOLO lists 


' See, e.g.. The While House, Statement by the President (May 1 5. 201 3) (calling the IRS targeting “inexcusable”); 
"The IRS: Targeting Americam for their Political Beliefs": Hearing before the H. Comm, on Oversight & Gov't, 

1 13th Cong. (2013) (statement of Ranking Member Elijah E. Cummings) (“The inspector general has called the 
action by IRS employees in Cincinnati, quote, “inappropriate,” unquote, but after reading the IG’s report, I think it 
goes well beyond that. I believe that there was gross incompetence and mismanagement in how the IRS determined 
which organizations qualified for tax-exempt status.”); Press Release, Rep. Nancy Peiosi, Pelosi Statement on 
Reports oflnappropriate .Activities at the IRS (May 13, 2013) (“While we look forward to reviewing the Inspector 
General’s report this week, it is clear that the actions taken by some at the IRS must be condemned. Those who 
engaged in this behavior were wrong and must be held accountable for their actions.”). 

■ State of the Union with Candy Crowley (CNN television broadcast June 9, 20 1 3) (interview with Rep. Elijah E. 
Cummings); Fox News Sunday (Fox News television broadca,st July 28, 2013) (interview with Treasury Secretary 
Jacob Lew), 

“Not even a smidgeon of corruption ", Obama downplays IRS, other scandals. Fox NEWS, Feb. 3, 2014. 

* See, e.g., Lauren French & Rachael Baie, Democratic Memo: IRS Targeting Was Not Political, POLITICO, .Tuly 17, 
2013. 

^ See Hearing on the Status of IRS Review ofTaxpaver Taigeting Practices: Hearing before the H Comm, on Ways 
<6 Means, 1 13th Cong. (2013). 
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and how the IRS used the BOLO lists in practice. The Democratic claims are farther undercut 
by testimony from IRS employees who told the Committee that liberal groups were not subject 
to the same systematic scrutiny and delay as conservative organizations.* 

The IRS’s independent watchdog, the Treasury Inspector General for Tax Administration 
(TIGTA), confirms that the IRS treated conservative applicants differently from liberal groups. 
The inspector general, I. Russell George, wrote that while TIGTA found indications that the IRS 
had improperly identified Tea Party groups, it “did not find evidence that the criteria 
[Democrats] identified, labeled ‘Progressives,’ were used by the IRS to select potential political 
cases during the 2010 to 2012 timeframe we audited.”’ He concluded that TIGTA “found no 
indication in any of these other materials that ‘ Progressives' was a term used to refer cases for 
scrutiny for political campaign intervention.”* 

An analysis performed by the House Committee on Ways and Means buttresses the 
Committee’s findings of disparate treatment. The Ways and Means Committee’s review of the 
confidential tax-exempt applications proves that the IRS systematically targeted conservative 
organizations. Although a small number of progressive and liberal groups were caught up in the 
application backlog, the Ways and Means Committee’s review shows that the backlog was 83 
percent conservative and only 10 percent were liberal-oriented.* Moreover, the IRS approved 70 
percent of the liberal-leaning groups and only 45 percent of the conservative groups. The IRS 
approved every group with the word “progressive” in its name.” 

In addition, other publicly available information supports the analysis of the Ways and 
Means Committee. In September 2013, USA Today published an independent analysis of a list 
of about 1 60 applications in the IRS backlog. ” This analysis showed that 80 percent of the 
applications in the backlog were filed by conservative groups while less than seven percent were 
filed by liberal groups. ” A separate assessment from USA Todoy in May 2013 showed that for 
27 months beginning in February 2010, the IRS did not approve a single tax-exempt application 
filed by a Tea Party group. During that same period, the IRS approved “perhaps dozens of 
applications from similar liberal and progressive groups.”” 

The IRS, over many years, has undoubtedly scrutinized organizations that embrace 
different political views for varying reasons - in many cases, a just and neutral criteria may have 


^ See, e,g., Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013); 
Transcribed interview of Stephen Daejin Seek, Internal Revenue Serv., in Wash., D.C. (June 19, 2013); Transcribed 
interview of Lucinda Thomas, Internal Revenue Serv., in Wash., D.C. (June 28, 2013). 

’’ Letter from J. Russell George, Treasury Inspector Gen. for Tax Admin,, to Sander M. Levin. H. Comm, on Ways 
& Means (June 26, 2013). 

^ Id. 

^ Hearing on the Internal Revenue Service 's Exempt Organizations Division Post-TIGTA Audit: Hearing before the 
Subcomm. on Oversight of the H. Comm, on Ways & Means, 1 1 3th Con. (2013) (opening statement of Chairman 
Charles Boustany) [hereinafter “Ways and Means Committee September 18th Hearing”]. 

'’‘Id. 

"jd. 

'■ See Gregory Korte, IRS List Reveals Concerns over Tea Party 'Propaganda, ' USA T0D.4Y, Sept, 1 8, 2013. 

'‘Id. 

’’’ Gregory Korte, IRS Approved Liberal Groups while Tea Party in Limbo, USA TODAY, May 15, 2013. 

Id. 
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been fairly utilized. This includes the time period when Tea Party organizations were 
systematically screened for enhanced and inappropriate scrutiny. But the concept of targeting, 
when defined as a systematic effort to select applicants for scrutiny simply because their 
applications reflected the organizations’ political view's, only applied to Tea Party and similar 
conservative organizations. While use of term “targeting” in the IRS scandal may not always 
follow this definition, the reality remains that there is simply no evidence that any liberal or 
progressive group received enhanced scrutiny because its application reflected the organization’s 
political views. 

For months, the Administration and congressional Democrats have attempted to 
downplay the IRS’s misconduct. First, the Administration sought to minimize the fallout by 
preemptively acknowledging the misconduct in response to a planted question at an obscure 
Friday morning tax-law conference. When that strategy failed, the Administration shifted to 
blaming “rogue agents” and “line-level” employees for the targeting. When those assertions 
proved false, congressional Democrats baselessly attacked the character and integrity of the 
inspector general. Their attempt to allege bipartisan targeting is just another effort to distract 
from the fact that the Obama IRS systematically targeted and delayed consen'ative tax-exempt 
applicants. 
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Findings 

• The IRS treated Tea Party applications distinctly different from other tax-exempt 
applications. 

• The IRS selectively prioritized and produced documents to the Committee to support 
misleading claims about bipartisan targeting. 

• Democratic Members of Congress, including Ranking Member Elijah Cummings, 
Ranking Member Sander Levin, and Representative Gerry Connolly, made misleading 
claims that the IRS targeted liberal-oriented groups based on documents selectively 
produced by the IRS. 

• The IRS’s “test” cases transferred from Cincinnati to Washington were exclusively filed 
by Tea Party applicants; the Prescott Tea Party, the American Junto, and the Albuquerque 
Tea Party. 

• The IRS’s initial screening criteria captured exclusively Tea Party applications. 

• Even after Lois Lemer broadened the screening criteria to maintain a veneer of 
objectivity, the IRS still sought to target and scrutinize Tea Party applications. 

• The IRS targeting captured predominantly conservative-oriented applications for tax- 
exempt status. 

• Myth: IRS “Be on the Lookout" (BOLD) entries for liberal groups meant that the IRS 
targeted liberal and progressive groups. Fact; Only Tea Party groups on the BOLD list 
experienced systematic scrutiny and delay. 

• Myth: The IRS targeted “progressive” groups in a similar manner to Tea Party 
applicants. Fact: The IRS treated “progressive” groups differently than Tea Party 
applicants. Only seven applications in the IRS backlog contained the word 
“progressive,” all of which were approved by the IRS. The IRS processed progressive 
applications like any other tax-exempt application. 

• Myth: The IRS targeted ACORN successor groups in a similar manner to Tea Party 
applicants. Fact; The IRS treated ACORN successor groups differently than Tea Party 
applicants. ACORN successor groups were not subject to a “sensitive case report” or 
reviewed by the IRS Chief Counsel’s office. The central issue for the ACORN successor 
groups was whether the groups were legitimate new entities or part of an “abusive” 
scheme to continue an old entity under a new name. 

• Myth: The IRS targeted Emerge affiliate groups in a similar manner to Tea Party 
applicants. Fact; The IRS treated Emerge affiliate groups differently than Tea Party 
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applicants. Emerge applications were not subjected to secondary screening like the Tea 
Party cases. The central issue in the Emerge applications was private benefit, not 
political speech. 

• Myth: The IRS targeted Occupy groups in a similar manner to Tea Party applicants. 
Fact; The IRS treated Occupy groups differently than Tea Party applicants. No 
applications in the IRS backlog contained the w'ords “Occupy." IRS employees testified 
that they were not even aware of an Occupy entry on the BOLO list. 
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Coordinated and misleading Democratic claims of bipartisan IRS 
targeting 

As the IRS targeting scandal grew, the Administration and congressional Democrats 
began peddling the allegation that the IRS targeting was not just limited to conservative tax- 
exempt application, but that the IRS had targeted liberal-leaning groups as well. These 
assertions kick-started when Acting IRS Commissioner Daniel Werfel told reporters that IRS 
“Be on the Look Out” lists included entries for liberal-oriented groups. Congressional 
Democrats seized upon his announcement and immediately began feeding the false narrative that 
liberal groups received the same systematic scrutiny and delay as conservative applicants. In the 
ensuing months, the IRS even reconsidered its previous redactions to provide congressional 
Democrats with additional fodder to support their assertions. Although TIGTA and others have 
rebuffed the Democratic argument, senior members of the Administration and in Congress 
continue this coordinated narrative that the IRS targeting was broader than conservative 
applicants. 


The IRS acknowledges that portions of its BOLD lists included liberal- 
oriented entries 

On June 24, 2013, Acting IRS Commissioner Daniel Werfel asserted during a conference 
call with reporters that the IRS’s misconduct was broader than just conservative applicants.'^ 
Werfel told reporters that “[tjhere was a wide-ranging set of categories and cases that spanned a 
broad spectrum.”’^ Although Mr. Werfel refused to discuss details about the “inappropriate 
criteria that was [.vie] in use,” the IRS produced to Congress hundreds of pages of seif-selected 
documents that supported his assertion.'* The IRS prioritized producing these documents over 
other material, producing them when the Committee had received less than 2,000 total pages of 
IRS material. Congressional Democrats had no qualms in putting these self-selected documents 
to use. 


Virtually simultaneous with Mr. Werfel’ s conference call, Democrats on the House Ways 
and Means Committee trumpeted the assertion that the IRS targeted liberal groups similarly to 
conservative organizations. Ranking Member Sander Levin (D-MI) released several versions 
of the IRS BOLO list.^" Because these versions included an entry labeled “progressives,” 
Ranking Member Levin alleged that “[t]he [TIGTA] audit served as the basis and imperns for a 
wide range of Congressional investigations and this new information shows that the 


See Alan Fram, Documents show JRS also screened liberal groups, ASSOC. PRESS, -Tune 24, 2013. 

'’’id. 

'* See Letter from Leonard Oursler, Internal Revenue Serv., to Darrell Edward Issa, H. Comm, on Oversight & 

Gov’t Reform (June 24, 2013). 

Press Release, H. Comm, on Ways & Means Democrats. New IRS Information Shows “Progressives” Included on 
BOLO Screening List (June 24, 2013). 

'’’Id. 
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foundation of those investigations is flawed in a fundamental way.”^’ (emphasis added). 
These documents would initiate a sustained campaign designed to falsely allege that the IRS 
engaged in bipartisan targeting. 


Ways and Means Committee Democrats allege bipartisan IRS targeting 

During a hearing of the Ways and Means Committee on June 27, 2013, Democrats 
continued to spin this false narrative, arguing that liberal groups were mistreated similarly to 
conservative groups. Ranking Member Levin proclaimed during his opening statement: 

This week we learned for the first time the three key items, one, the screening list 
used by the IRS included the term “progressives.” Two, progressive groups were 
among the 298 applications that TIGTA reviewed in their audit and received 
heightened scrutiny. And, three, the inspector general did not research how' the 
term “progressives” was added to the screening list or how those cases were 
handled by a different group of specialists in the IRS. The failure of the I.G.'s 
audit to acknowledge these facts is a fundamental flaw in the foundation of the 
investigation and the public’s perception of this issue,"^ 

Other Democratic Members picked up this thread. While questioning the hearing’s only witness. 
Acting IRS Commissioner Werfel, Representative Charlie Rangel (D-NY) raised the specter of 
bipartisan targeting. He stated: 

. Mr. RANGEL: You said there’s diversity in the BOLO lists. And you 

admit that conservative groups were on the BOLO list. 

Why is it that we don’t know whether or not there were 
progressive groups on the BOLO list? 

Mr. WERFEL: Well, we do know that - that the word “progressive” did 

appear on a set of BOLO lists. We do know that. When I 
was articulating the point about diversity, I was trying to 
capture that the types of political organizations that are on 
these BOLO lists are wide ranging. But they do include 
progressives.^^ 

Similarly, Representative Joseph Crowley (D-NY) alleged that the IRS mistreated progressive 
groups identically to Tea Party groups. He said: 

As the weeks have gone on, we have seen that there is a culture of intimidation, 
but not from the White House, but rather from my Republican colleagues. We 

know for a fact that there has been targeting of both tea party and 

;'/d. 

Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H Comm, on Ways & 
Means, 113th Cong. (2013) (statement of Ranking Member Sander Levin). 

Id. (question and answer with Representative Charlie Rangel). 
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progressive groups by the IRS Then, as we see, the progressive groups 

were targeted side by side with their tea party counterpart groups.’"' 

(emphasis added). 


Acting IRS Commissioner volunteers to testify at the Oversight 
Committee’s July 1 7, 2013 subcommittee hearing 


On July 17, 2013, the Oversight Committee convened a joint subcommittee hearing on 
ObamaCare security concerns, featuring witnesses from the federal agencies involved in the 
law’s implementation.^^ The Chairmen invited Sarah Hall Ingram, the Director of the IRS 
ObamaCare office, to testify.’^ Prior to the hearing, however, Acting IRS Commissioner Werfel 
personally intervened and volunteered himself to testify as the IRS witness in Ms. Ingram’s 
place. Committee Democrats used Mr. Werfel’s appearance as an opportunity to continue 
pushing their false narrative of bipartisan IRS targeting. 

During the hearing. Ranking Member Elijah Cummings (D-MD) used the majority of his 
five-minute period to question Mr. Werfel not on the subject matter of the hearing, but rather on 
the IRS's treatment of liberal tax-exempt applicants. They engaged in the following exchange: 


Mr. CUMMINGS. I would like to ask you about the ongoing investigation into 
the treatment of Tea Party applicants for tax exempt status. 
During our interviews, we have been told by more than one 
IRS employee that there were progressive or left-leaning 
groups that received treatment similar to the Tea Party 
applicants. As part of your internal review, have you 
identified non-Tea Party groups that received similar 
treatment? 

Mr. WERFEL. Yes. 


Mr. CUMMINGS. We were told that one category of applicants had their 

applications denied by the IRS after a 3-year review; is that 
right? 

Mr. WERFEL. Yes, that’s my understanding that there is a group or seven 
groups that had that experience, yes.^’ 


’■* Id. (question and answer with Representative Joseph Crowley). 

"Evaluating Privacy, Security, and Fraud Concerns with ObamaCare 's Information Sharing .Apparatus J. 
Hearing before the Subcomm. on Energy Policy, Health Care and Entitlements of the H. Comm, on Oversight and 
Gov’t Reform and the Subcomm. on Cybersecurity. Infrastructure Protection, and Security Technologies of the H. 
Comm, on Homeland Security, 1 13th Cong. (201.3) [hereinafter “July 17th Hearing’’]. 

“ See Letter from James Lankford, H. Comm, on Oversight & Gov't Reform, & Patrick Meehan, H. Comm, on 
Homeland Security, to Sarah Hall Ingram, Internal Revenue Serv. (July 10, 2013). 

^ July 17th Hearing, supra note 25. 
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It is certain that Ranking Member Cunamings would not have had the opportunity to ask these 
questions had Ms, Ingram testified as originally requested. 

The circumstances of Mr. Werfel’s statements are striking. He volunteered to replace the 
undisputed IRS expert on ObamaCare at a hearing focusing on ObamaCare security, after being 
at the IRS for less than two months. He volunteered to testify at a subcommittee the day before 
the Committee convened a hearing that would feature testimony about the IRS’s targeting of 
conservative applicants. By all indications, Mr. Werfel’s testimony allowed congressional 
Democrats to continue to perpetuate the myth of bipartisan IRS targeting. 


Democrats attack the Inspector General during the Oversight Committee's 
July 18, 2013 hearing 

Unsurprisingly, Democrats on the Oversight Committee highlighted Mr. Werfel’s 
assertions as their main narrative during a Committee hearing on the IRS targeting the following 
day. During his opening statement. Ranking Member Cummings criticized Treasury Inspector 
General for Tax Administration J. Russell George, accusing him of ignoring liberal groups 
targeted by the IRS."* Ranking Member Cummings stated: 

I also want to ask the Inspector General why he was unaware of documents we 
have now obtained showing that the IRS employees were also instructed to screen 
for progressive applicants and why his office did not look into the treatment of 
left-leaning organizations, such as Occupy groups. 1 want to know how he plans 
to address these new' documents. Again, we represent conservative groups on 
both sides of the aisle, and progressives and others, and so all of them must be 
treated fairly.^’ 

Representative Danny Davis (D-IL) utilized Mr. Werfel’s testimony from the day before to also 
criticize the inspector general. Representative Davis said: 

Yesterday, the principal deputy commissioner of the Internal Revenue 
Service, Danny Werfel, testified before this committee that progressive 
groups received treatment from the IRS that was similar to Tea Party groups 
when they applied for tax exempt status. In fact. Congressman Sandy Levin, 
who is the ranking member of the Ways and Means Committee, explained these 
similarities in more detail. He said the IRS took years to resolve these cases, just 
like the Tea Party cases. And he said the IRS, one, screened for these groups, 
transferred them to the Exempt Organizations Technical Unit, made them the 
subject of a sensitive case report, and had them reviewed by the Office of Chief 
Counsel. According to the information provided to the Committee on Ways and 
Means, some of these progressive groups actually had their applications denied 


"The IRS’s Systematic Delay and Scrutiny of Tea Parti’ AppUcatiom": Hearing before the H. Comm, on 
Oversight <4 Gov’t Reform, l!3th Cong. (2013) (statement of Ranking Member Elijah E. Cummings) [hereinafter 
“July 18th Hearing’’]. 
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after a 3-year wait, and the resolution of these cases happened during the time 
period that the inspector general reviewed for its audit, (emphasis added). 

Inspector General George testified at the hearing to defend his work and debunk 
Democratic myths of bipartisan targeting. Committee Democrats took the opportunity to harshly 
interrogate Mr. George, using Mr. Werfel’s testimony. Representative Gerry Connolly (D-VA) 
said to him: 

Well, so I want to make sure — you’re under oath, again — it is your testimony 
today, as it was in May, but let’s limit it to today, that at the time you testified 
here in May you had absolutely no knowledge of the fact that in any screening, 

BOLOs or otherwise, the words “Progressive,” “Democrat,” “MoveOn,” never 
came up. You were only looking at “Tea Party’’ and conservative-related labels. 

You were unaware of any flag that could be seen as a progressive — the 
progressive side of things.^' 

Similarly, Representative Jackie Speier (D-CA) told Mr. George: 

Now, that seems completely skewed, Mr. George, if you are indeed an unbiased, 
impartial watch dog. It’s as if you only want to find emails about Tea Party cases. 

These search terms do not include any progressive or liberal or left-leaning terms 
at all. Why didn’t you search for the term “progressive”? It was specifically 
mentioned in the same BOLO that listed Tea Party groups.*^ 

Representative Carolyn Maloney (D-NY) said: 

How in the world did you get to the point that you only looked at Tea Party when 
liberals and progressives and Occupy Wall Street and conservatives are just as 
active, if not more active, and would certainly be under consideration. That is just 
common plain sense. And I think that some of your statements have not been — it 
defies — it defies logic, it defies belief that you would so limit your statements and 
write to Mr. Levin and write to Mr. Connolly that of course no one was looking at 
any other area.^'^ 

Armed with self-selected IRS documents and Mr. Werfel’s testimony, congressional 
Democrats vehemently attacked TIGTA in an attempt to undercut its findings that the IRS had 
targeted conservative tax-exempt applicants. Their ad hominen attacks on an independent 
inspector general sought to distract and deflect from the real misconduct perpetrated by the IRS. 


” Id. (question and answer with Representative Datmy Davis). 

Id. (question and answer with Representative Gerry Connolly). 
Id. (question and answer with Representative Jackie Speier). 

Id. (question and answer with Representative Carolyn Maloney). 
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The IRS reinterprets legal protections for taxpayer information to bolster 
Democratic allegations 

The IRS was not an unwilling participant in spinning this false narrative. Section 6103 of 
federal tax law protects confidential taxpayer information from public dissemination. Under 
the tax code, how'ever, the IRS may release confidential taxpayer information to the House Ways 
and Means Committee and the Senate Finance Committee.^^ The IRS cited this provision of law 
to withhold vital details about the targeting scandal from the American public. The prohibition 
did not stop the IRS from releasing information helpful to its cause. 

In August 2013, the IRS suddenly reversed its interpretation of the law. In a letter to 
Ways and Means Ranking Member Levin - who already had access to confidential taxpayer 
information - Acting IRS Commissioner Werfel wrote: “Consistent with our continuing efforts 
to provide your Committee and the public with as much information as possible regarding the 
Service’s treatment of tax exempt advocacy organizations, we are re-releasing certain redacted 
documents that had been previously provided to your Committee.”’^ Mr. Werfel explained the 
reversal as the result of “our continuing review of the documents” and “a thorough section 6103 
analysis.”'” The reinterpretation allowed the IRS to release information related to “ACORN 
Successors” and “Emerge” groups.^* 

Congressional Democrats embraced the IRS’s sudden reversal. Releasing new IRS 
documents, Ranking Member Levin and Ranking Member Cummings issued a joint press release 
announcing that “new information from the IRS that provides further evidence that 
progressive groups were singled out for scrutiny in the same manner as conservative 
groups.”^® (emphasis added). Ranking Member Levin proclaimed: “These new documents 
make it clear the IRS scrutiny of the political activity of 501(c)(4) organizations covered a broad 
spectrum of political ideology and was not politically motivated.”'*® Ranking Member 
Cummings similarly intoned: “This new information should put a nail in the coffin of the 
Republican claims that the IRS’s actions were politically motivated or were targeted at only one 
side of the political spectrum.”'*' 

The IRS’s sudden reinterpretation of section 6103 allowed congressional Democrats to 
continue their assault on the truth. Again using documents self-selected by the IRS, these 
defenders of the Administration carried on their rhetorical campaign to convince Americans that 
the IRS treated liberal applicants identically to Tea Party applicants. 


"l.R.C. §6103. 

”/4. § 6103(f). 

* Letter from Daniel I. Werfel, Internal Revenue Serv., to Sander Levin, H. Comm, on Ways & Means (Aug. 19, 
2013), available a! http://democrats.waysandmeans.house.gov,/sites/democrats.waysandmeans.house.gov/file,s/IRS% 
20Letter%20to%20Levin%20August%2019%2C%202013.pdf. 

■'Id. 

39 

Press Release, H. Comm, on Ways and Means Democrats & H. Comm, on Oversight & Gov’t Reform Democrats, 
New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013). 

^ Id. 

“I la 


11 



114 


Recent Democratic efforts to perpetuate the myth of bipartisan IRS 
targeting 

Democratic efforts to spin the IRS targeting continue through the present. On January 
29, 2014, Senator Chris Coons raised the allegation while questioning Attorney General Eric 
Holder about the Administration’s investigation into the IRS’s targeting. Senator Coons stated: 

Well, thank you, Mr. Attorney General. 1 — I join a number of colleagues in 
urging and hoping that the investigation into IRS actions is done in a balanced and 
professional and appropriate way. And 1 assume it is, unless demonstrated 
otherwise. And what I’ve heard is that there were progressive groups, as well 
as tea party groups, that were perhaps allegedly on the receiving end of 
reviews of the 501(c)(3) applications. And it's my expectation that we’ll hear 
more in an appropriate and timely way about the conduct of this investigation.’’’ 
(emphasis added). 

On February 3, 2014, during his daily briefing. White House Press Secretary Jay Carney 
echoed the Democratic line that the IRS targeted liberal groups in the same manner in which it 
targeted conservative groups. In defending the President’s comments about “not even a 
smidgeon of corruption,” Mr. Carney said; 

Q Jay, in the President's interview with Bill O’Reilly last night, he said that 
there was “not even a smidgen of corruption,” regarding the IRS targeting 
conservative groups. Did the President misspeak? 

A No, he didn’t. But I can cite - 1 think have about 20 different news 
organizations that cite the variety of ways that that was established, 
including by the independent IG, who testified in May and, as his report 
said, that he found no evidence that anyone outside of the IRS had any 
involvement in the inappropriate targeting of conservative - or 
progressive, for that matter - groups in their applications for tax- 
exempt status. So, again, I think that this is something (emphasis 
added). 

During debate on the House floor on H.R. 3865, the Stop Targeting of Political Beliefs by the 
IRS Act of 2014, Ways and Means Committee Ranking Member Levin spoke in opposition to 
the bill. He said: 

On a day when the Chairman of the Ways and Means Committee, Mr. Camp, is 
unveiling a tax measure that requires serious bipartisanship to be successful, we 
are here on the floor considering a totally political bill in an attempt to resurrect 
an alleged scandal that never existed. . . . And what have we learned? That 


“Oversighl of the US. Department of Justice'’: Hearing before theS. Comm, on the Judiciary^ 11 3th Cong. 
(2014) (question and answer with Senator Chris Coons). 

The W'hite House, Press Briefing by Press Secretary Jay Carney, 2/3/14, http://www.whitehouse.gov/photos-and- 
video./video/2014/02/03/press-briefmg#transcript. 
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both progressive and conservative groups were inappropriately screened out 
by name and not by activity (emphasis added). 

As recently as early March 2014, Democrats have been spreading the myth that liberal- 
oriented groups were targeted in the same maimer as conservative organizations. Appearing on 
The Last Word with Lawrence O 'Donnell, Representative Gerry Connolly continued the 
Democratic allegations of bipartisan targeting. Representative Connolly said: 

You know, that’s true, but I think we need to back up. This is not an honest 
inquiry. This is a Star Chamber operation. This is cherry picking information, 
deliberately colluding with a Republican idea in the IRS to make sure the 
investigation is solely about tea party' and conservative groups even though 
we know that the tilt is included progressive titles as well as conservative 
titles and that they were equally stringent. It was a foolish thing to do. And it’s 
wrong, but it was not just targeted at conservatives. But Darrell Issa wants to 
make sure that information does not get out.'*^ (emphasis added). 

The Democratic myth of bipartisan IRS targeting simply will not die. Working hand in 
hand w'ith the Obama Administration’s IRS, congressional Democrats vigorously asserted that 
the IRS mistreated liberal tax-exempt applicants in a manner identical to Tea Party groups. The 
IRS - the very same agency under fire for its actions - assisted these efforts by producing self- 
selected documents and volunteering helpful information. The result has been a fundamental 
misunderstanding of the truth about the IRS’s targeting of conservative tax-exempt applicants. 


The Truth: The IRS engaged in disparate treatment of conservative 
applicants 

Contrary to Democratic claims, substantial documentary and testimonial evidence shows 
that the IRS systematically engaged in disparate treatment of conservative tax-exempt applicants. 
The Committee’s investigation shows that the initial applications sent to the Washington as 
“test” cases were all filed by Tea Party-affiliated groups. The IRS screening criteria used to 
identify and separate additional applications also initially captured exclusively Tea Party 
organizations. Even after the criteria were changed, documents show the IRS intended to 
identify and separate Tea Party applications for review. 

No matter how hard the Administration and congressional Democrats try to spin the facts 
about the IRS targeting, it remains clear that the IRS treated conservative tax-exempt applicants 
differently. As detailed below, the IRS treated Tea Party and other conservative tax-exempt 
applicants unlike liberal or progressive applicants. 


“ Press Release, H. Comm, on Ways & Means Democrats, Levin Floor Statement on H.R. 3865 (Feb. 26, 2014). 

The Last Word with Lawrence O 'Donnell (MSNBC television broadcast Mar. 5, 201 4) (interview with 
Representative Gerry Connolly). 
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The Committee's evidence shows the IRS sought to identify and scrutinize 
Tea Party applications 

To date, the Committee has reviewed over 400,000 pages of documents produced by the 
IRS, TIGTA, the IRS Oversight Board, and others. The Committee has conducted transcribed 
interviews of 33 IRS employees, totaling over 217 hours. From this exhaustive undertaking, one 
fundamental finding is certain: the IRS sought to identify and scrutinize Tea Party applications 
separate and apart from any other tax-exempt applications, including liberal or progressive 
applications. 


The initial "test" cases were exclusively Tea Party applications 

From documents produced by the IRS, the Committee is aware that the initial test cases 
transferred to Washington in spring 2010 to be developed as templates were applications filed by 
Tea Party-affiliated organizations. According to one document entitled “Timeline for the 3 
exemption applications that were referred to [EO Technical] from [EO Determinations],” the 
Washington office received the 501(c)(3) application filed by the Prescott Tea Party, LLC on 
April 2, lOlO."*^ The same day, the Washington office received the 501(c)(4) application filed by 
the Albuquerque Tea Party, Inc."” After Prescott Tea Party did not respond to an IRS 
information request, the IRS closed the application “FTE” or “failure to establish.” The 
Washington office asked for a new 501(c)(3) application, and it received the application filed by 
American Junto, Inc., on June 30, 2010.“'* 

Testimony provided by veteran IRS tax law specialist Carter Hull, who was assigned to 
work the test cases in Washington, confirms that they were exclusively Tea Party applications. 

He testified: 

Q Now, sir, in this period, roughly March of 2010, was there a time when 
someone in the IRS told you that you would be assigned to work on two 
Tea Party cases? 

A Yes. 

*** 

Q Do you recall when precisely you were told that you would be assigned 
two Tea Party cases? 

A When precisely, no. 

Q Sometime in - 


* Internal Revenue Serv., Timeline from the 3 exemption applications that were referred to EOT from EOD. [IRSR 
58346-49] 

^ Id. 

« w 
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A Sometime in the area, but I did get, they were assigned to me in April 

Q Okay, and just to be clear, April of 20 1 0? 

A Yes. 

Q And sir, were they cases 501(c)(3)s, or 501(c)(4)s? 

A One was a 501(c)(3), and one was a 501(c)(4). 

Q So one of each? 

A One of each. 

Q What, to your knowledge, was it intentional that you were sent one of 
each? 

A Yes. 

Q Why was that? 

A Fm not sure exactly why. I can only make assumptions, but those are the 
two areas that usually had political possibilities. 

Q The point of my question was, no one ever explained to you that you were 
to understand and work these cases for the purpose of working similar 
cases in the future? 

*** 

A All right, I — I was given — they were going to be test cases to find out 
how we approached (c)(4), and (c)(3) with regards to political activities. 

Q Mr. Hull, before we broke, you were talking about these two cases being 
test cases, is that right? Do you recall that? 
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A I realized that there were other cases. I had no idea how many, but there 
were other cases. And they were trying to find out how we should 
approach these organizations, and how we should handle them. 

*** 

Q And when you say these organizations, you mean Tea Party 
organizations? 

A The two organizations that I had.'*’ 

Hull’s testimony also confirms that the Washington IRS office requested a similar 501(c)(3) 
application to replace the Prescott Tea Party’s application. He testified; 

Q Did you send out letters to both organizations the 501 (c)(3) and 501(c)(4)? 

A I did. 

Q Did you get responses from both organizations? 

A I got response from only one organization. 

Q Which one? 

A The (c)(4). 

Q (C)(4). What did you do with the case that did not respond? 

A I tried to contact them to find out whether they were going to submit 

anything. 

Q By telephone? 

A By telephone. And I never got a reply. 

Q Then what did you do with the case? 

A I closed it, failure to establish. 

*** 

Q So at this time, when the (c)(3) became the FTE, did you begin to work 
only on the (c)(4)? 


* Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013). 
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A 1 notified my supervisor that I would need another {c)(3) if they wanted 
me to work one of each. 

*** 

Q How did you phrase the request to Ms. Hofacre? Was it - were you 
asking for another (c)(3) Tea Party application? 

A I was asking for another (c)(3) application in the lines of the first one that 
she had sent up. Fm not sure if I asked her for a particular organization or 
a particular type of organization. I needed a (c)(3) that was maybe 
involved in political activities. 

Q And the first (c)(3), it was a Tea Party application? 

A Yes, it was.’® 


“ Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013). 
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Fig. 1: IRS Timeline of Tea Party "test" cases^' 
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2010- 

2. Americw) Jwto, bic. 

The org^^zalion aj^ied tor exerr^on 
i^er §501{c)(3). st^kig Hwas formed to 
educsAe ce\ axrent and 

{x^iPcal issues, toe pditcal process. 
lirrKted gova-nmeni, owJ free enterprise it 
^so indicated it wc^ be inv^ved iri 
political <»'npagn iflwverAon arxJ 
l^islative The case i^-as dosed 

n^onJanuay4. 2012 

3. Aibuquerque Tea Party, inc. 

The (xganaslicn applied for exempbon 
under §50l|cK4} as a social welfare 

org^izaficvi for purposes of issue 

adwDcacy and education. A t^oposed 

adverse is being cxi oasis 

the aganizatioh's pnma-y activity is 
F^liiica! campaign totervention sufHX^tng 
car^idates associated with a certain 
politicai faclicrs, its educaticmai act-v^es 
are partisan in nature, and its ad’wties af^ 
intended to be'^fi! caridrdates asK>ciated 
with a sp^afic pdiliCErf f^ion as c^:^xjsed 
to benefiting csxYmjnily as a whole. 


TTrr^lmg: 


2009 

• 11/09/20<K-* iA^icatJCKi received^ 

Bm. 

• 1 2/1S/iK109 -» C^se signed to EOD 

spedalisl. 

20t0 

• 3/0^2010 > Date the case was 

2010 

• 2/11/2010-4 Application was received 

by EOD. 

2010 

• 1/4/2010 -* Aj^ication v^as received 

by EOD. 

£00 flies to send to EOT lor review 

• 3/11^010 -» EC® prepared a memo 
to Iransfw the case to EOT as pan of 
EOTs revievi- of some of the 
‘advocacy organizatiwi* cases being 
received in EC®- 

• 4?02/2010-i* Case assigned to EOT, 

• 4/14/2010 -* T' dev^comant letter 
mailed to Taxpayer {Response due by 
5^06/2010). 

• 5/26/2010-^ Case closed FTE {90- 
day suspense date ended on 

8/26/2010). 

• 4/11/2010-4 Case as»^ed to a 

specialtsl in EOD. 

• 4/25/201 0 > EOD emailed EOT 
{Manager Steve Ckodnitzky-) regarding 
who EC® should contact fer help on 

' advocacy organtzation' cases being 
held in saeenir^. 

• 5/25/2010 -* EOT requested a 
§50l(c)(3) ‘advocacy organization*' 
case be transferred from EOD to 
replace Pre&»R Tea Rarty, LLC. a 
§50l{c)(3) adwxacy organsation 
appiicant that had been posod FTE 

« 6/25/2010 Memo proposing to 

transfer the case to EOT was prepared 
by BOO specialist. 

• 6/30/2010-4 Date the case was 

referred to EOT. 

• 7/7/2010 » 1“ cteveloprr«}nt letter 
se'« (Response due by 7'26'2010). 

• 7/28/2010 EOT received Taxpayer's 
resporoe to T' develt^jment letter. 

• 2/22/2010-4 Case assigned to EOD 
specialist. 

• 3/1 1/201 0 -4 EC® prepared memo to 
transfer she case to EOT as part of 

EOT s help reviewing the 'advocacy 
orgahzatioh' cases received in EOD. 

• 4/02/2010 C^se assigned to EOT 

• 4/21/2010 -+ Ist develofxrKmtletla* 
sent (Response due by 5/12/2010). 

• 4/29/2010 > Taxpayer requested 
extension for lime to respond to 1’^ 
development letter. ITS granted 
exlenaon until 1.'2010. 

• 6/8.’2010 -* EOT received Ihe 

Taxpayer's response to I*’’ 
development letter. 


Internal Revenue Serv'., Timeline fi'om the 3 exemption applications that were referred to EOT from EOD. [IRSR 
58346-49} 
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The initial screening criteria captured exclusively Tea Party applications 

Documents and testimony provided to the Committee show that the IRS’s initial 
screening criteria captured only conservative organizations. According to a briefing paper 
prepared for Exempt Organizations Director Lois Lemer in July 2011, the IRS identified 
applications and held them if they met any of the following criteria: 

• “Tea Party,” “Patriots” or “9/12 Project” is referenced in the case file 

• Issues include government spending, government debt or taxes 

• Education of the public by advocacy/lobbying to “make America a better 
place to live” 

• Statements in the case file criticize how the country is being run.*’ 

Based on these criteria, which skew toward conservative ideologies, the IRS sent applications to 
a specific group in Cincinnati. 

Fig. 2: IRS Briefing Document Prepared for Lois Lerner’* 

Background: 

• EOD Screening has identified an inaease in the number of (c)(3) and (c)(4) ^rplicaUons 
where oiganizations are advocating on issues related to government spending, taxes and 
similar matters. Often there is possible political inten'ention or excessive tabbying. 

• EOD Screening identified this type of case as an emerging issue and began sending cases to 
a specffic grtxip if they meet any of the following criteria: 

o “Tea Party," “Patriots" or “9/12 Project" is referenced in the case file 
o Issues include government spending, government debt or taxes 
o Education of the public by advocacy/lctabying to "make /\merica a better place to live” 
o Statements in the case file criticize how the country is being run 


Testimony presented by the two Cincinnati employees shows that the initial applications 
in the growing IRS backlog were exclusive Tea Party applications. Elizabeth Hofacre, who 
oversaw the cases from April 2010 to October 2010, testified during her transcribed interview 
that “we were looking at Tea Parties.” She testified; 

Q And you mentioned the Tea Party cases. Do you have an understanding of 
whether the Tea Party cases were part of that grouping of organizations 
with political activity, or were they separate? 

A That was the group of political cases. 

Q So why do you call them Tea Parties if it includes more than - 


Justin Lowe, Internal Revenue Serv., Increase in (cX3)/(cX4) Advocacy Org. Applications (201 1). [IRSR 2735] 
’’ Id. 
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A Well, at that time that’s all they were. That’s all that we were — that’s how 
we were classifying them. 

Q In 20 1 0, you were classifying any organization that had political activity 

as a Tea Party? 

A No, it’s the latter. I mean, we were looking at Tea Parties. I mean, political 
is too broad. 

Q What do you mean when you say political is too broad? 

A No, because when — what do you mean by “political”? 

Q Political activity -- if an application has an indication of political activity 

in it. 

A I mean, I was tasked with Tea Party, so that’s all I’m aware of. So I 
wasn’t tasked with political in general. 

Q Was there somebody who was tasked with political in general? 

A Not that I’m aware of (emphasis added). 

During the Committee’s July 2013 hearing about the IRS's systematic scrutiny of Tea 
Party applications, Hofacre specifically rejected claims that liberal -oriented groups were part of 
the IRS backlog. She testified: 

Mr. MICA. Okay, the beginning of 2010. And you — this wasn’t a 

targeting by a group of your colleagues in Cincinnati that 
decided we’re going to go after folks. And most of the 
cases you got, were they “Tea Party” or “Patriot” cases? 

Ms. HOFACRE. Sir, they were all “Tea Party’’ or “Patriot” cases. 

Mr. MICA. Were there progressive cases? How were they handled? 

Ms. HOFACRE. Sir, I was on this project until October of 2010, and I 
was only instructed to work “Tea Party”/ 

“Patriot”/”9/]2” organizations.*^ (emphasis added) 

Ron Bell, who replaced Hofacre in overseeing the growing backlog of applications in 
Cincinnati, similarly testified during a transcribed interview that he only received Tea Party 
applications from October 2010 until July 20 1 1 . He testified: 


Transcribed interview of Elizabeth Hofacre, Internal Revenue Sercc, in Wash., D.C. (May 31, 2013). 
July 1 8th Hearing, supra note 28, 
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Q Okay. So at this point between October 20 1 0 and .Tuly 2011, were all the 
Tea Party cases going to you? 

A Correct. 

Q And to your knowledge, during this same time period, was it only Tea 

Party cases that w'ere being assigned to you or were there other advocacy 
cases that were part of this group? 

A Does that include 9/12 and Patriot? 

Q Yes, yes. 

A Yes. 

Q Okay. So it was just those type of cases, not other type of advocacy cases 
that maybe had a different — a different political — a liberal or progressive 
case? 

A Correct. 

Q Okay. And to your knowledge, when you were first assigned these cases in 
October 2010 and through July 201 1, do you know what criteria the 
screening unit was using to identify the cases to send to you? 

A Yes. 

Q And what was that criteria? 

A It was solicited on the Emerging Issues tab of the BOLO report. 

Q And what did that say? What did that Emerging Issue tab on the BOLO 
say? 

A In July 20- 

Q In October 20 1 0 weTI start. 

A I don’t know exactly what it said, but it just - Tea Party cases, 9/12, 
Patriot. 

Q And do you recall how many cases you inherited from Ms. Hofacre? 
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A 50 to 100. 

Q And were those only Tea Party-type cases as well? 
A To the best of my knowledge.** 


The IRS continued to target Tea Party groups after the BOLO criteria were 
broadened 

From material produced to the Committee, it is apparent that Exempt Organizations 
Director Lois Lemer began orchestrating in late 2010 a “c4 project that will look at levels of 
lobbying and political] activity” of nonprofits, careful that the effort was not a “per se political 
project.”*’ Consistent with this goal, Lemer ordered the implementation of new screening 
criteria for the Tea Party cases in summer 2011, broadening the BOLO language to “advocacy 
organizations.” According to testimony received by the Committee, Lemer ordered the language 
changed from “Tea Party” because she viewed the term to be “too pejorative.”** While avoiding 
per se political scmtiny, other documents obtained by the Committee suggest that Lemer’ s 
change was merely cosmetic. These documents show that the IRS still intended to target and 
scratinize Tea Party applications, despite the facial changes to the BOLO criteria. 

An internal “Significant Case Report” summary chart prepared in August 201 1 illustrates 
that Lemer's change was merely cosmetic (figures 3A and 3B). While the name of entry was 
changed “political advocacy organizations,” the description of the issue continued to reference 
the Tea Party movement.** The issue description read: “Whether a tea party organization meets 
the requirements under section 501 (c)(3) and is not involved in political intervention. Whether 
organization is conducting excessive political activity to deny exemption under section 
501(c)(4).”*'’ 


Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013). 

” E-mail from Lois Lemer, Internal Revenue Serv., to Cheryl Chasin et al.. Internal Revenue Serv. (Sept. 16, 2010). 
[KSR 191030] 

** Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013). 

” Internal Revenue Serv., Significant Case Report (Aug. 31, 2011). [IRSR 151653] 
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Fi g. 3B: IRS Significant Case Report Summary, August 2011 (enlarged) 



Name of 
Org/Group 

Group 

#/Manager 

EIN 

Received 

Issue 

1. 

Pditical /^vocacy 
Organizations 

T2/Ron 

Shoemaker 

w 

4/2/2010 

Whether a tea party organization 
meets the requirements under 
section 501(c)(3) and is not involved 
in political intervention. Whether 
organization is conducting excessive 
political activity to deny exemption 
under section 501(c)(4) 


Likewise, in comparing the individual sensitive case report prepared for the Tea Party 
cases in June 201 1 with the report prepared in September 2012, it is apparent that the BOLO 
criteria changed was superficial. The reports' issue summaries are nearly identical, except for 
replacing “Tea Party” with “advocacy organizations.”*^ The June 201 1 sensitive case report 
(figure 4A) identified the issue as: “The various ‘tea party" organizations are separately 
organized, but appear to be a part of a national political movement that may be involved in 
political activities. The ‘tea party’ organizations are being followed closely in national 
newspapers (such as The Washington Post) almost on a regular basis.”*^ 


‘‘'id. 

‘‘id. 

“ Compare Internal Revenue Serv., Sensitive Case Report (June 17, 201 1) [IRSR 151687-88], with Internal 
Revenue Serv., Sensitive Ca,se Report (Sept. 18, 2012). [IRSR 150608-09] 

^‘’internal Revenue Serv., Sensitive Case Report (June 17, 2011). [IRSR 151687-88] 
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Fig. 4A; IRS Sensitive Case Report for Tea Party cases, June 17, 2011^^ 

Case or Issue Summary: 

The various "tea party" organizations are separately organized, but appear to be a pat of a national 
political movement that may be involved in pcJitical activities. The "tea party" organizations are being 
followed closely in natitxial newspapers (such as The Washington Post) almost on a regular basis. 
Cincinnati is ridding three applications from organizations which have ap^ilied for recx^nition of 
exemf^on under section 501 (c)(3) erf the Code as edurational organizations and approximately twenty- 
two applications from organizations which have applied for recognition of exempticfi under section 
501c)(4) as social welf^ rxganizations. Two organizations that we believe may be "tea party* 
organizations already have been recognized as exempt under section 501 (c)(4). EOT has not seen the 
case flies, but are requesting copies (rf them. The issue Is whether these organizations are involved in 
campaign intertfention or, ailemalively. in nonexempi political activity. 


The September 2012 sensitive case report (figure 4B) identified the issue as: “These 
organizations are ‘advocacy organizations,’ and although are separately organized, they appear 
to be part of a larger national political movement that may be involved in political activities. 
These types of advocacy organizations are followed closely in national newspapers (such as The 
Washington Post) almost on a regular basis.’’^® 

Fig. 4B: IRS Sensitive Case Report for "Advocacy Organizations,” Sept. 18, 2012^^ 

Case oh Issue Summary: 

These organizations are "advocacy organizations," and although are separately organized, they af^ear 
to be part of a larger national political movement that may be involved in political activities. These 
types of advocacy organizations are followed closely in national newspapers (such as The Washir^ton 
Post) almost on a r^ular basis. Cincinnati has in its inventory a number of applications from these 
types of oiganizations that applied for recognition of exemption under section 501{c)(3j of the Code as 
educational organizations and from organizations that applied for recognition of exemption under 
section a31(cK4) as social welfare organizations. 


Reading these items together, it is clear that although the BOLD language was changed to 
broader “political advocacy organizations,” the IRS still intended to identify and single out Tea 
Party applications for scrutiny. Ron Bell testified that after the BOLD change in July 201 1, he 
received more applications than just Tea Party cases. He testified: 

Q And do you recall when that - when the BOLD was changed after - you 
said it was after the meeting [with Lemer], they changed the BOLO after 
the meeting, do you recall when? 

A July. 

Q Of 2011? 

A Yes, sir. 


“ Internal Revenue Serv., Sensitive Case Report (Sept, 1 8, 2012). [IRSR 150608-09] 
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Q And you were going to say the BOLO became more, and then you were 
cut off. What were you going to say? 

A It became more - they had more the advocacy, more organizations to the 
advocacy, like I mentioned about maybe a cat rescue that’s advocating for 
let’s not kill the cats that get picked up by the local government in 
whatever cities.^* 

Bell also stated that while he could not process the Tea Party applications because he was 
awaiting guidance from Washington, he could process the non-Tea Party applications. He 
testified: 

Q Mr. Bell, in July 2011, when the BOLO was changed where they chose 
broad language, after that point, did you conduct secondary screening on 
any of the cases that were being held by you? 

A You mean the oases that I inherited from Liz are the ones that had already 
been put into the whatever timeframe. Tea Party advocacy, slash 
advocacy? 

Q Other type, yes. 

A No, these were new ones coming in that someone thought that they 
perhaps should be in the advocacy, slash. Tea Party inventory. 

Q Okay. 

A They were assigned to Group 7822, and I reviewed them, and you know, 
maybe some were, but a vast majority was like outside the realm we were 
looking for. 

Q And so they w'ere like the . . . cat type cases you were discussing earlier? 

A Yes. 

*** 

Q After the July 201 1 change to the BOLO, how long did you perform the 
secondary screening? 

A Up until July 2012. 

Q So, for a whole year? 

A Yeah. 

Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013). 
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Q And you would look at the cases and see if they were not a Tea Party case, 
you would move that either to closing or to further development? 

A Yeah, and then the BOLO changed about midway through that timeframe. 

Q Okay. 

A To make it where we put the note on there that we don’t need the general 

advocacy. 

Q And after the BOLO changed in January 2012, did that affect your 
secondary screening process? 

A There was less cases to be reviewed. 

Q Okay. So during this whole year, the Tea Party cases remained on 
hold pending guidance from Washington while the other cases that 
you identified as non-Tea Party cases were moved to cither closure or 
further development; is that right? 

A Correct.*'* (emphasis added). 

The IRS’s own retrospective review shows the targeted applications were 
predominantly conservative-oriented 

In July 2012, Lemer asked her senior technical advisor, Judith Kindell, to conduct an 
assessment of the political affiliation of the applications in the IRS backlog. On July 1 8, Kindell 
reported back to Lemer that of all the 501(c)(4) applications, having been flagged for additional 
scmtiny, at least 75 percent were conservative, “while fewer than 10 [applications, or 5 percent] 
appear to be liberal/progressive leaning groups based solely on the name.”™ Of the 501(c)(3) 
applications, Kindell informed Lemer that “slightly over half appear to be conservative leaning 
groups based solely on the name.”’’ Unlike Tea Party cases, the Oversight Committee’s review 
has received no testimony from IRS employees that any progressive groups were scrutinized 
because of their organization’s expressed political beliefs. 


®/ 4 . 

™ E-mail from Judith Kindell, Internal Revenue Serv., to Lois Lemer, Internal Revenue Serv. (July 18, 2012). 
[IRSR 179406] 

-'M 
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Fig. 5: E-mail from Judith Kindell to Lois Lerner, July 18, 2012^^ 


From: 

KindeH Judah E 

Senb 

Wednesday. Jtrfy 18. 2012 10:54 .AM 

To: 

terrier tois 6 

Cc: 

Ugh? Sharon P 

Subject 

Bucheied 


Ofthe 84 (c)(3) 

cases, slightly over half appear to be conservative leaning groups based solely 
on the name. The remairider do not obvious^ lean to either side of the 
political spectrum. 

Ofths199 (c)(4} 

cases, approximately 3/4 aj^ar to be conservative leaning while fewer thari 10 
appear to bo Hberai/progrossive ieaning groups based solely on the name. 

The remainder do not obviously tean tc either side of the political 
spectrum. 


Documents and testimony obtained by the Committee demonstrate that the IRS sought to 
identify and scrutinize Tea Party applications. For fifteen months beginning in February 2010, 
the IRS systematically identified, separated, and delayed Tea Party applications - and only Tea 
Party applications. Even after the IRS broadened the screening criteria in the summer of 201 1, 
internal documents confirm that that agency continued to target Tea Party groups. 


The IRS treated Tea Parly applications differently from other applications 

Evidence obtained by the Committee in the course of its investigation proves that the IRS 
handled conservative applications distinctly from other tax-exempt applications. In February 
2011, Lemer directed Michael Seto, the manager of Exempt Organizations Technical Unit, to put 
the Tea Party test cases through a “multi-tier” review.’^ Lemer wrote to Seto: “This could be the 
vehicle to go to court on the issue of whether Citizen’s [a-ic] United overturning ban on corporate 


I'M. 

” Transcribed interview of Michael Seto, Internal Revenue Serv., in Wash., D.C. (July 11, 2013). 
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spending applies to tax exempt rule. Counsel and Judy Kindell need to be in on this one 
please.” 

Carter Hull, an IRS specialist with almost 50 years of experience, testified that this multi- 
tier level of review was unusual. He testified: 

Q Have you ever sent a case to Ms. Kindell before? 

A Not to my knowledge. 

Q This is the only case you remember? 

A Uh-huh. 

Q Correct? 

A This is the only case I remember sending directly to Judy. 

Q Had you ever sent a case to the Chief Counsel’s office before? 

A I can’t recall offhand. 

Q You can’t recall. So in your 48 years of experience with the IRS, you 

don’t recall sending a case to Ms. Kindell or a case to IRS Chief Counsel’s 
office? 

A To Ms. Kindell, I don’t recall ever sending a case before. To Chief 

Counsel, 1 am sure some cases went up there, but I can’t give you those. 

Q Sitting here today you don’t remember? 

A I don’t remember.’* 

Similarly, Elizabeth Hofacre, the Cincinnati-based revenue agent initially assigned to develop 
cases, told the Committee during a July 2013 hearing that the involvement of Washington was 
“unusual.”’* She testified: 

I never before had to send development letters that I had drafted to EO 


E-mail from Lois Leraer, Internal Revenue Serv., to Michael Seto, Internal Revenue Serv. (Feb. 1, 2011). [IRSR 
161810] 

’’ Transcribed interv'iew of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013). 

“The IRS's Systematic Delay and Scrutiny of Tea Party Applicaliom": Hearing before the H. Comm, on 
Oversight Gov't Reform, 113th Cong. (2013) (statement of Elizabeth Hofacre). 
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Technical for review, and I never before had to send copies of applications and 

responses that were assigned to me to EO Technical for review. I was frustrated 

because of w'hat I perceived as micromanagement vrith respect to these 

applications.’^ 

Hofacre’s successor on the cases, Ron Bell, also told the Committee that it was “unusual” 
to have to wait on Washington to move forward with an application.’* He testified: 

Q So did you see something different in these Tea Party cases applying for 
501(c)(4) status that was different from other organizations that had 
political activity, political engagement applying for 501(c)(4) status in the 
past? 

A Fm not sure if I understand that. 

Q 1 guess what Fm getting at is you said you had seen previous applications 
from an organization applying for 501 (c)(4) status that had some level of 
political engagement, and these Tea Party groups are also applying for 
501(c)(4) status and they have some level of political engagement. Was 
there any difference in your mind between the Tea Party groups and the 
other groups that you'd seen in your experience at the IRS? 

A No. 

Q So, do you think that Tea Party groups are treated the same as these other 
groups from your previous experience? 

A No, 

Q In your experience, was there anything different about the way that the 

Tea Party 501(c)(4) cases were treated that was as opposed to the previous 
501(c)(4) applications that had some level of political engagement? 

A Yes, 

Q And what was different? 

A Well, they were segregated. They seemed to have been more scrutinized. 

I hadn't interacted with EO technical [in] Washington on cases really 
before. 

Q You had not? 


77 


Id. 


Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013). 
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A Well, not a whole group of cases.’^ 

Another Cincinnati employee, Stephen Seek, testified that the type of activities that the 
conservative applicants conducted made them different from other similar applications he had 
worked in the past. He testified: 

Q Amd to your knowledge, the cases that you worked on, was there anything 
different or novel about the activities of the Tea Party cases compared to 
other (c)(4) cases you had seen before? 

*** 

A Normal (c)(4) cases we must develop the concept of social welfare, 
such as the community newspapers, or the poor, that ty'pes. These 
organizations mostly concentrate on their activities on the limiting 
government, limiting government role, or reducing government size, 
or paying less tax. I think itl‘]s different from the other social welfare 
organizations which are (c)(4). 

*** 

Q So the difference between the applications that you just described, the 
applications for folks that wanted to limit government, limit the role 
of government, the difference between those applications and the 
(c)(4) applications with political activity that you had worked in the 
past, was the nature of their ideology, or perspective, is that right? 

A Yeah, I think that’s a fair statement. But still, previously, I could work, 

I could work this type of organization, applied as a (c)(4), that’s possible, 
though. Not exactly Tea Party, or 9-12, but dealing with the political 
ideology, that’s possible, yes. 

Q So you may have in the past worked on applications from (c)(4), 

applicants seeking (c)(4) status that expressed a concern in ideology, 
but those applications were not treated or processed the same way 
that the Tea Party cases that we have been talking about today were 
processed, is that right? 

A Right, Because that [was] way before these - these organizations were 
put together. So that’s way before. If I worked those cases, way before 
this list is 00 ,*° (emphases added). 


Id. 

“ Transcribed interview of Stephen Daejin Seok, Internal Revenue Serv,, in Wash., D.C. (June 19, 2013). 
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This evidence shows that the IRS treated conservative-oriented Tea Party applications 
differently from other tax-exempt applications, including those filed by liberal-oriented 
organizations. Testimony indicates that the IRS instituted new procedures and different hurdles 
for the review of Tea Party applications. What would otherwise be a routine review of an 
application became unprecedented scmtiny and delays for these Tea Party groups. 


Myth versus fact: How Democrats' claims of bipartisan targeting are not 
supported by the evidence 

In light of the evidence available to the Committee and under close examination, each 
Democratic argument fails. Despite their claims that liberal-leaning groups were targeted in the 
same manner as conservative applicants, the facts do not bear out their assertions. Instead, the 
Committee’s investigation and public information shows the following: 

• IRS BOLO entries for liberal groups and terms only appear on lists used for 
awareness and were never used as a litmus test for enhanced scrutiny; 

• Some liberal-oriented organizations were identified for scrutiny because of objective, 
non-political concerns, but not because of their political beliefs; 

• Substantially more conservative-leaning applicants than liberal-oriented applicants 
were caught in the IRS’s backlog; 

• The IRS treated Tea Party applicants differently from “progressive” groups; 

• The IRS treated Tea Party applicants differently from ACORN successor groups; 

• The IRS treated Tea Party applicants differently from Emerge affiliate groups; and 

• The IRS treated Tea Party applicants differently from Occupy groups. 

When carefully examined, these facts refute the myths perpetrated by congressional Democrats 
and the Administration that the IRS engaged in bipartisan targeting. The facts show, instead, that 
the IRS targeted Tea Party groups for systematic scrutiny and delay. 

Perhaps most telling is the IRS’s own actions. When Lois Lemer publicly apologized for 
the IRS’s targeting of Tea Party applicants, she offered no such apology for its targeting of any 
liberal groups. When asked if the IRS had treated liberal groups inappropriately, Lemer 
responded: “1 don’t have any information on that."*” This admission severely undercuts 
Democratic ex post allegations of bipartisan targeting. 


BOLO entries for liberal groups and terms only appear on lists used for 
awareness and were never used as a litmus test for enhanced scrutiny 

Congressional Democrats and some in the Administration claim that the IRS targeted 
liberal groups because some liberal-oriented organizations appeared on entries of the IRS BOLO 


*' Aaron Blake, 'I'm not good at math': The IRS’s public relations disaster, WASH. POST, May 10, 2013, 
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lists.*^ This claim is not supported by the facts. The presence of an organization or a group of 
organizations on the IRS BOLO list did not necessarily mean that the IRS targeted those groups. 
As the Ways and Means Committee phrased it, “being on a BOLO is different from being 
targeted and abused by the IRS.”*^ A careful examination of the evidence demonstrates that 
only conservative groups on the IRS BOLO lists experienced systematic scrutiny and delay. 

The Democratic falsehood rests on a fundamental misunderstanding of the structure of 
the BOLO list. The BOLO list was a comprehensive spreadsheet document with separate tabs 
designed for information intended for different uses. For example, the “Watch List” tab on the 
BOLO document was designed to notify screeners of potential applications that the IRS has not 
yet received.*"* The “TAG Issues” tab listed groups with potentially fraudulent applications. The 
“Emerging Issues” tab, contrarily, was designed to alert screeners to groups of applications that 
the IRS has already received and that presented special problems.** Therefore, whereas the 
Watch List tab noted hypothetical applications that could be received and TAG Issues tab noted 
fraudulent applications, the Emerging Issues tab highlighted non-fraudulent applications that the 
IRS was actively processing. 

The Tea Party entry on the IRS BOLO appears on the “Emerging Issues” tab, meaning 
that the IRS had already received Tea Party applications. The liberal-oriented groups on the 
BOLO list appear on either the Watch List tab, meaning that the IRS was merely notifying its 
screeners of the potential for those groups to apply, or the TAG Issues tab, indicating a concern 
for fraud. In effect, then, whereas the appearance of Tea Party groups on the BOLO signifies the 
actuality of review and subsequent delay, the appearance of the liberal groups on the BOLO 
signifies either the possibility that some group may apply in the future or the potential for fraud 
in a group’s application. 

The differences in where the entries appear on the BOLO document manifests in the 
IRS’s differential treatment of the groups. According to evidence known to the Committee, only 
Tea Party applications appearing on the Emerging Issues tab resulted in systematic scrutiny and 
delay. Although some liberal groups appeared on versions of the BOLO, their mere presence on 
the document did not result in systematic scrutiny and delay - contrary to Democratic claims of 
bipartisan IRS targeting. 


The IRS identified some liberal-oriented groups due to objective, non- 
political concerns, but not because of their political beliefs 


Where the IRS identified liberal-oriented groups for scrutiny, evidence shows that it did 
so for objective, non-political reasons and not because of the groups’ political beliefs. For 


See, e.g . , Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm, on 
Ways & Means, 113th Cong. (2013); The ttOiite House, Press Briefing by Press Secretary Jay Carney, 2/3/14, 
http;//www.whitehouse.gov/photos-and-video/video/2014/02/03/press-briefing#transcript. 

“ H. Comm, on Ways & Means. Being on a BOLO is Different from Being Targeted and Abused by the IRS (June 
24, 2013), http://waysandmeans.house.gov/news/docun)entsingle.aspx?DocumentID=340314. 

“ Interna] Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72] 

Id. 
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instance, the IRS scratinized Emerge America applications for conveying impermissible benefits 
to a private entity, which is prohibited for nonprofit groups.** The IRS scrutinized ACORN 
successor groups due to concerns that the organizations were engaged in an abusive scheme to 
rebrand themselves under a new name.*^ Likewise, the IRS included an entry for “progressive” 
on its BOLO list out of concern that the groups’ partisan campaign activity “may not be 
appropriate” for 50 1 (c)(3) status, under which there is an absolute prohibition on campaign 
intervention.** Unlike the Tea Party applications, which the IRS scrutinized for their social- 
welfare activities, the Committee has received no indication that the IRS systematically 
scrutinized liberal-oriented groups because of their political beliefs. 


Substantially more conservative groups were caught in the IRS application 
backlog 

Another familiar refrain from the Administration and congressional Democrats is that the 
IRS targeted liberal groups because left-wing groups were included in the IRS backlog along 
with conservative groups. Ways and Means Ranking Member Sander Levin (D-MI) alleged that 
the IRS engaged in bipartisan targeting because some “progressive groups were among the 298 
applications that TIGTA reviewed in their audit and received heightened scrutiny.”*'* Similarly, 
Representative Gerry Connolly (D-VA) said that “the tilt . . . included progressive titles as well 
as conservative titles and that they were equally stringent.”’*’ These allegations are misleading. 
Several separate assessments of the IRS backlog prove that substantially more conservative 
groups than liberal groups were caught in the IRS backlog. 

An internal IRS analysis conducted for Lois Lemer in .Tuly 2012 found that 75 percent of 
the 501(c)(4) applications in the backlog were conservative, “while fewer than 10 [applications] 
appear to be liberal/progressive leaning groups based solely on the name.”” The same analysis 
found that “slightly over half [of the 501(c)(3) applications] appear to be conservative leaning 
groups based solely on the name.”’^ A Ways and Means examination conducted in 2013 similar 
found that the backlog was overwhelmingly conservative: 83 percent conservative and only 10 
percent liberal.” 

In September 2013, USA Today independently analyzed a list of about 160 applications in 
the IRS backlog.’'* This review showed that conservative groups filed 80 percent of the 


Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 20i3). 
Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (.Aug. 21, 2013). 

** See, e .g.. Internal Revenue Serv., Be on the Look Out List (Nov. 9, 2010). [IRS 1349-64] 

Hearing on the Status of IRS Review' of Taxpayer Targeting Practices: Hearing before the H. Comm, on Ways & 
Means, 1 13th Cong. (2013) (statement of Ranking Member Sander Levin). 

The Last Word with Lawrence O 'Donned (MSNBC television broadcast Mar. 5, 2014) (interview with 
Representative Gerry Connolly). 

E-mail from Judith Kindell, Internal Revenue Serv., to Lois Lemer. Internal Revenue Serv. (July 18.2012). 
[IRSR 179406] 

’’'id 

Ways and Means Committee September 1 8th Hearing, supra note 9. 

yee Gregory Korte, IRS List Reveals Concerns over Tea Party 'Propaganda,' TJSAT oday. Sept. 18, 2013. 
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applications in the backlog while liberal groups filed less than seven percent.**^ An earlier 
analysis from USA Today in May 2013 showed that for 27 months beginning in February 2010, 
the IRS did not approve any tax-exempt applications filed by Tea Party groups.** During that 
same period, the IRS approved “perhaps dozens of applications from similar liberal and 
progressive groups. 

Testimony received by the Committee supports this conclusion. During a hearing of the 
Subcommittee on Economic Growth, Job Creation, and Regulatory Affairs, Jay Sekulow - a 
lawyer representing 41 groups targeted by the IRS - testified that substantially more 
conservative groups were targeted and that all liberal groups targeted eventually received 
approval.*® In an exchange with Representative Matt Cartwright (D-PA), Sekulow testified: 

Mr. CARTWRIGHT. And Mr. Sekulow, you were helpful with some statistics 
this morning, and I wanted to ask you about that. You 
mentioned 104 conservative groups targeted. Was that 
the number? 

Mr. SEKULOW. This is from the report of the IRS dated through July 29th 
of 2013 - 104 conservative organizations in that report 
were targeted. 

Mr. CARTWRIGHT. Thank you. And then seven progressive targeted 
groups? 

Mr. SEKULOW. Seven progressive targeted groups, all of which received 
their tax exemption. 

Mr. CARTWRIGHT. Does it give the total number of applications? In other 
words, 104 conservative groups targeted. How many - 
how many applied? How' many conservative groups 
applied? 

Mr. SEKULOW. In the TIGTA report there was - 1 think the number was 
283 that they had become part of the target. But actually, 
applications, a lot of the IRS justification for this, at least 
purportedly, was an increase in applications, and there was 
actually a decrease in the number. 

Mr. CARTWniGHT. Right. And does it give the number of progressive groups 
that applied for tax-exempt status? 


Gregory Korte, IRS Approved Liberal Groups while Tea Parly in Limbo. US.^XOD.AY, May 15, 2013. 

” Id. 

“The IRS Targeting Investigation: What Is the Administration Doing? Hearing before the Subcomm. on 
Economic Growth, Job Creation, and Regulatory Affairs of the H. Comm, on Oversight & Gov't Reform ,113th 
Cong. (2014) (question and answer with Rep. Matt Cartwright). 
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Mr. SEKULOW, No, the only report that has the progressive - 

Mr. CARTWRIGHT. No, no? 

Mr. SEKULOW. The one that I have just is the - the report I have in front of 
me is the one through the - which just has the seven. 

Mr. CARTWRIGHT. OK. All right, thank you. 

MR. SEKULOW. None of those have been denied, though.*^ (emphases 
added). 

Contrary to the Democratic claim that the IRS targeting of liberal groups was “equally 
stringent” to conservative groups,'** the overwhelming majority of applications in the IRS 
backlog were filed by conservative-leaning organizations. This evidence further demonstrates 
that the IRS did not engage in bipartisan targeting. 


The IRS treated Tea Party applicants differently than "progressive" groups 


Democrats in Congress and the Administration argue that the IRS treated “progressive” 
groups in a manner similar to Tea Party applicants. Because the IRS BOLO list had an entry for 
“progressives,” Democrats allege that “progressive groups were singled out for scrutiny in the 
same manner as conservative groups,”'"' and that “the progressive groups were targeted side by 
side with their tea party counterpart groups.”'"^ Again, the evidence available to the Committee 
does not support these Democratic assertions. Rather, the evidence clearly shows that the IRS 
did not subject “progressive” groups to the same type of systematic scrutiny and delay as 
conservative applicants. 

Perhaps the most significant difference between the IRS’s treatment of Tea Party 
applicants and “progressive” groups is reflected in the IRS BOLO lists. The Tea Party entry was 
located on the tab labeled, “Emerging Issues,” meaning that the IRS was actively screening for 
similar cases. The “progressive” entry, however, was located on a tab labeled “TAG 
historical,” meaning that the IRS interest in those cases was dormant.'"’' Cindy Thomas, the 
manager of the IRS Cincinnati office, explained this difference during a transcribed interview 
W'ith Committee staff She told the Committee that unlike the systematic scrutiny given to the 


yd. 

The Last Word with Lawrence O Donnell (MSNBC television broadcast Mar. 5, 2014) (interview with 
Representative Gerry Connolly). 

Press Release, H. Comm, on Ways and Means Democrats & H. Comm, on Oversight & Gov’t Reform 
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013). 

“ Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H Comm, on Ways & 
Means^ 113th Cong. (2013) (question and answer with Representative Joseph Crowley). 

See Internal Revenue Serv., Heightened Awareness Issues, [IRSR 6655-721 
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Transcribed interview of Lucinda Thomas, Infernal Revenue Serv., in Wash., D.C. (June 28, 2013). 
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conservative-oriented applications as a result of the BOLO, “progressive” cases were never 
automatically elevated to the Washington office as a whole. She testified: 

Q Ms. Thomas, is this an example of the BOLO from looks like November 
2010 ? 

A I don’ t know if it was from November of 20 1 0, but - 

Q This is an example of the BOLO, though? 

A Yes. 

Q Okay. And, ma’am, under what has been labeled as tab 2, TAG Historical? 

A Yes. 

Q Let’s turn to page 1354, 

A Okay, 

Q Do you see that, it says — the entry says progressive? 

A Yes. 

Q This is under TAG Historical, is that right? 

A Yes. 

Q So this is an issue that hadn’t come up for a while, is that right? 

A Right. 

Q And it doesn’t note that these were referred anywhere, is that correct? 

What happened with these cases? 

A This would have been on our group as - because of - remember I was 
saying it was consistency-type cases, so it’s not necessarily a potential 
fraud or abuse or terrorist issue, but any cases that were dealing with these 
types of issues would have been worked by our TAG group. 

Q Okay. And were they worked any different from any other cases that 
EO Determinations had? 


36 



139 


A No. They would have just been worked consistently by one group of 
agents. 

Q Okay. And were they cases sent to Washington? 

A I’m not - 1 don’t know. 

Q Not that you are aware? 

A I’m not aware of that. 

Q As the head of the Cincinnati office you were never aware that these cases 
were sent to Washington? 

A There could be cases that are transferred to the Washington office 

according to, like, our [Internal Revenue Manual] section. I mean, there’s 
a lot of cases that are processed, and I don’t know what happens to every 
one of them. 

Q Sure. But these cases identified as progressive as a whole were never sent 
to Washington? 

A Not as a whole. 

The difference in where the entries appeared in the BOLD list resulted in disparate treatment of 
Tea Party and “progressive” groups. Unlike the systematic scrutiny given to Tea Party 
applicants, “progressive” cases were never similarly scrutinized. 

The House Ways and Means Committee, with statutory authority to review confidential 
taxpayer information, concluded that the IRS treated conservative tax-exempt applicants 
differently than “progressive” groups. The Ways and Means Committee’s review found that 
while the IRS approved only 45 percent of conservative applicants, it approved 100 percent of 
groups with “progressive” in their name."” Likewise, Acting IRS Commissioner Daniel Werfel 
testified before the Way and Means Committee: 

Mr. REICHERT. Mr. Werfel, isn't it true that 1 00 percent of tea party 
applications were flagged for extra scrutiny? 

Mr. WERFEL. I think that - yes. The framework from the BOLD. It’s my 
understanding, the way the process worked is if there’s “tea 
party” in the application it was automatically moved into — 
into this area of further review, yes. 


Hearing on the Interna! Revenue Service 's Exempt Organizations Division Post-TIGTA Audit: Hearing before 
the Subcomm. on Oversight of the H. Comm, on Ways & Means, 113th Con. (2013) (opening statement of Chairman 
Soustany). 
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Mr. REICHERT. OK, and you - you know how many progressive groups 
were flagged? 

Mr. WERFEL. I do not have that number. 

Mr. REICHERT. I do. 

Mr. WERFEL. OK. 

Mr. REICHERT. Our investigation shows that there were seven flagged. Do 

you know how many were approved? 

Mr. WERFEL. I do not have that number at my fingertips. 

Mr. REICHERT. All of those applications were approved. 

The IRS’s independent inspector general has repeatedly confirmed the Ways and Means 
Committee’s assessment. During the Oversight Committee’s My 2013 hearing, TIGTA J. 
Russell George told Members that “progressive” groups were not subjected to the same 
systematic treatment as Tea Party applicants. He testified: 

With respect to the 298 cases that the IRS selected for political review, as of the 
end of May 2012, three have the word “progressive” in the organization’s name; 
another four were used — are used, “progress,” none of the 298 cases selected by 
the IRS, as of May 2012, used the name “Occupy.”'*’’ 

Mr. George also informed Congress that at least 14 organizations with “progressive” in their 
name were not held up and scrutinized by the IRS."’ “In total,” Mr. George wrote, “30 percent 
of the organizations we identified with the words ‘progress’ or ‘progressive’ in their names 
were process as potential political cases. In comparison, our audit found that 100 percent 
of the tax-exempt applications with Tea Party, Patriots, or 9/12 in their names were 
processed as potential political cases during the timeframe of our audit.”"' (emphasis added). 

Documents produced by the IRS support the finding of disparate treatment toward Tea 
Party groups. Notes from one training session in July 2010 reflect that the IRS ordered screeners 
to transfer Tea Party applications to a special group for “secondary screening.”"^ The same 
notes show that the screeners were asked to “flag" progressive groups.'" But multiple 

Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before theH. Comm, on Ways & 
Means, llJth Cong. (2013) (question and answer with Representative Dave Reichert). 

509 IRS's Systematic Delay and Scrutiny of Tea ParW Applications": Hearing before the H. Comm, on 

Oversight & Gov 't Reform, 1 13th Cong. (2013) (statement of J. Russell George). 

Letter from J. Russell George, Treasury Inspector Gen. for Tax Admin., to Sander M. Levin, H. Comm, on Ways 
& Means (June 26, 2013). 

"'Id. 

Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04] 

"^Id. 
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interviews with IRS employees who worked individual cases have yielded no evidence that these 
“flags” or frontline reviews for political activity led to enhanced scrutiny - except for Tea Party 
organizations. One sentence on the notes explicitly reminds screeners that “progressive’ 
applications are not considered “Tea Parties.’”"'* These notes confirm testimony from Elizabeth 
Hofacre, the “Tea Party Coordinator/Reviewer,” who told the Committee that she only worked 
Tea Party cases.’" 

F ig. 6: IRS Screening Workshop Notes, July 28, 2010"^ 

Screening Workshop Notes - July 28, 2010 2 

• The emailed attachment outlines the overall process. 

• Glenn deferred additional statements and.'or questions to John Shafer on 
yesterday's det'Clopments; how they affect the screening process and timeline. 

• Concerns can be directed to Glenn for additional research if necessary, 

Current/Political .'\ctivitics: Gary Muiheit 

• Discussion focused on the fiolitical activities of Tea Parties and the lik e- 
regardless of the type of application, 

• If in doubt Err on the Side of Caution and transfer to 7R22. 

• Indicated the following names and 'or titles were of interest and should be flagged 
for review: 

0 9.1 2 Project, 
c- Emerge, 
o Pixigressivc 
c We The People, 
o Rally Patriots, and 
o Pink-Shp Ifrogram. 

• Elizabeth Hofacre, Tea Party Coordinator Reviewer 

• Re-cnipathizc (hat applications with Key Names and/or Subjects 
should be transfened to 7822 for Secondary Screening. .Activities 
must be primary. 

• "Progressive" applications are not considered "Tea Parties” 


Despite creative interpretations of this individual document, the full evidence rebuts the 
Democratic claim that the IRS targeted “progressive” groups alongside Tea Party applicants. 
Although “progressive” groups were referenced in the IRS BOLD lists and internal training 
documents. Democrats in Congress and the Administration have repeatedly ignored critical 
distinctions that qualify their meaning. A careful evaluation of facts in context reveals one 
conclusion: the IRS treated Tea Party groups differently than “progressive” groups. 


"Ud. 

Transcribed interview of Elizabeth Hofacre, Internal Revenue Serv., in Wash,, D.C. (May 31, 2013). 
Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04] 
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The IRS treated Tea Party applicants differently than ACORN successor 
groups 

Democratic defenders of the IRS misconduct also argue that the IRS treated Tea Party 
applicants similar to ACORN successor groups. ACORN endorsed President Barack Obama in 
his election campaign and had established deep political ties before its network of affiliates 
delinked and rebranded themselves following scandalous revelations about the organization in 
2009."’ To support allegations about ACORN being targeted, Democrats have pointed to 
BOLO lists and training documents that “instructed [IRS] screeners to single out for heightened 
scrutiny . . . ACORN successors.’""* 

But allegations of targeting fall flat. First, ACORN successor groups appear on the 
“Watch List” tab of the BOLO list, unlike Tea Party groups, which appear on the ‘"Emerging 
Issues” tab."** According to IRS documents, the Watch List tab was intended to include 
applications “not yet received,” or “issues [that] are the result of significant world events,” or 
“organizations formed as a result of controversy.”’"” The Emerging Issue tab was created to spot 
groups of applications already received by the IRS. An internal IRS training document 
specifically cites “Tea Party cases” as an example of an emerging issue; it does not similarly cite 
ACORN successor groups. 

Second, Robert Choi, the director of EO Rulings and Agreements until December 2010, 
testified to several differences between how the IRS treated ACORN successors and how the IRS 
treated Tea Party applicants. He told the Committee that unlike the Tea Party “test” cases, he did 
not recall the ACORN successor ap|5lications being subject to a “sensitive case report" or worked 
by the IRS Chief Counsel’s office. Most importantly, he explained that the IRS had objective 
concerns about rebranded ACORN affiliates that had nothing to do with the organization’s 
political views. The primary concern about the ACORN successor groups, according to Choi, 
was whether the groups were legitimate new entities or part of an “abusive” scheme to continue 
an old entity under a new name. Mr. Choi testified: 

Q You said earlier in the last hour there was email traffic about the ACORN 
successor groups in 2010; is that right? 

A That’s correct, yes. 

Q But the ACORN successor groups were not subject to a sensitive case 
report; is that right? 


Stephanie Strom, On Obama, Acorn and Voter Registration, N.Y. TIMES, Oct. 10, 2008; Stanley Kurtz, Inside 
Obama 's Acorn, N.AT’L REVIEW ONLINE, May 29, 2008, 

' Press Release, H. Comm, on W^ays and Means Democrats & H. Comm, on Oversight & Gov‘t Reform 
Democrats, New Documents Highlight IRS Scrutiny ofProgressive Groups (Aug. 20, 2013). 

See Internal Revenue Serv., Be on the Look Out list, “Filed 1 12310 Tab 5 - Watch List.” [IRSR 2562-63] 
Internal Revenue Serv., Heightened Awareness Issues, [IRSR 6655-72] 

Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (Aug. 21. 2013). 
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A I don’t recall if they were listed in there, in the sensitive case report. 

Q So you don’t recall them being part of a sensitive case report? 

A I think what I’m saying is they may be part of a sensitive case report. I do 
not have a specific recollection that they were listed in a sensitive case 
report. 

Q But you do have a specific recollection that the Tea Party cases were on 
sensitive case reports in 2010. 

A Yes. 

Q To your knowledge, did any ACORN successor application go to the 
Chief Counsel’s Office? 

A lam not aware of it. 

Q Are you aware of any ACORN successor groups facing application 

delays? 

A I do not know if - well, when you say “delays,” how do you - 

Q Well - 

A I mean. I’m aware of successor ACORN applications coming in, and I am 
aware of email traffic that talked about my concern of delays on those 
cases and, you know, that there was discussion about seeing an influx of 
these applications which appear to be related to the previous organization. 

*** 

Q And the concern behind the reason that they weren’t being processed was 
that they were potentially the same organization that had been denied 
previously? 

A Not that they were denied previously. These appeared to be successor 

organizations, meaning these were newly formed organizations with a 
new EIN, employer identification number, located at the same address 
as the previous organization and, in some instances, with the same 
officers. And it was an issue of concern as to whether or not these 
were, in fact, the same organizations just coming in under a new 
name; whether, in fact, the previous organizations, if they were, for 
example, 501(c)(3) organizations, properly disposed of their assets. Did 
they transfer it to this new organization? Was this perhaps an abusive 
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scheme by these organizations to say that they went out of business and 
then not really but they just carried on under a different name? 

Q And that’ s the reason they were held up? 

A Yes.“^ (emphasis added). 

Choi’s testimony shows that the inclusion of ACRON successor groups on the BOLD list 
centered on a concern for whether the new groups w'ere improperly standing in the shoes of the 
old groups. As the Committee has documented previously, ACORN groups received substantial 
attention in 2009 and 2010 for misuse of taxpayer funds and other fraudulent endeavors. In 
fact. Congress even cut off funding for ACORN groups given widespread concerns about the 
groups’ activities.'’* Six Democratic current members of the Oversight Committee and seven 
Democratic current members of the Ways and Means Committee voted to stop ACORN 
funding.'’* The IRS included ACORN successor groups on a special watch list, according to 
Choi, due to concern “as to whether or not these were, in fact, the same organizations just 
coming in under a new name.”'’’ 

This information undercuts allegations by congressional Democrats tlrat the IRS’s 
placement of ACORN successor groups on the BOLO list signified that those groups were 
targeted by the IRS in the same manner as Tea Party cases. Unlike the Tea Party applicants, 
ACORN successor groups were placed on the IRS BOLO out of specific and unique concern for 
potentially fraudulent or abusive schemes and not because of their political beliefs. Once 
identified, even ACORN successor groups were apparently not subjected to the same systematic 
scrutiny and delay as Tea Party applicants. 

The IRS treated Tea Party applicants differently than Emerge affiliate 
groups 

Congressional Democrats attempt to minimize the IRS’s targeting of Tea Party applicants 
by alleging a false analogy to the IRS’s treatment of Emerge affiliate groups. Emerge touts itself 
as the "premier training program for Democratic women” and states as a goal, “to increase the 
number of Democratic women in public office.”'’* In particular, citing IRS training documents, 
Ranking Member Sander Levin and Ranking Member Elijah Cummings argued that “the IRS 


Id. 

' See H. COMM. ON OVERSIGHT & OOV’T REFORM MINORITY STAFF, IS ACORN INTENTIONALLY STRUCTURED AS 
A Criminai. Enterprise? {July 2i, 2009). 

See H. Comm, on Oversight & gov’t Reform Minority Staff, Follow’ the Money: ACORN, SEIU and 
THEIR Political Allies (Feb. 18, 2010). 

See 155 Cong. Rec. H9700-01 (Sept. 17, 2009). The Democratic Members who opposed ACORN funding were 
Representatives Maloney (D-NY); Tierney (D-MA); Clay (D-MO); Cooper (D-TN); Speier (D-CA); Welch (D-VT); 
Levin (D-MI); Doggett (D-TX); Thompson (D-CA); Larson (D-CT); Blumenauer (D-OR); Kind (D-Wl); and 
Schwartz (D-PA). Id. 

Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (Aug. 21, 2013). 

Emerge America, www.emergeamerica.org (last visited Apr. 2, 2014). 
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instructed its screeners to single out for heightened scrutiny ‘Emerge’ organizations.”'^’ The 
evidence, once more, fails to support their contention. The IRS did not target Emerge affiliate 
groups in any similar manner to Tea Party applicants. 

The same training documents cited by congressional Democrats as proof of bipartisan 
IRS targeting clearly show differences between the treatment of Tea Party applications and those 
filed by Emerge affiliate. The IRS ordered its screeners to transfer Tea Party applications to a 
special group for “secondary screening,” but it asked the screeners to merely “flag” Emerge 
groups.*^® While another training document specifically offers the Tea Party as an example of an 
emerging issue, the Emerge affiliate groups were not referenced on the document.'®' 

Democrats cite testimony from IRS employee Steven Grodnitzky to support their 
argument that the IRS engaged in bipartisan targeting. Ranking Member Cummings referenced 
this testimony when questioning Acting IRS Commissioner Daniel Werfel during his unsolicited 
testimony before the Committee on July 17, 2013.’®'® Although Grodnitzky did testify that some 
liberal applications experienced a three- year delay,'®® he also gave testimony that contradicts the 
Democrats’ manufactured narrative. Grodnitzky testified that unlike the Tea Party cases, which 
were filed by unaffiliated groups with similar ideologies, the Emerge cases were affiliated 
entities with different “posts” in each state.'®’’ He also testified that unlike the Tea Party 
applications, where the IRS was focused on political speech, the central issue in the Emerge 
applications was that the groups were conveying an impermissible private benefit upon the 
Democratic Party.'®’ Finally, Grodnitzky testified that there were far fewer Emerge cases than 
Tea Party applications.'®® While Qrodnitzky’s testimony supports a conclusion that specific and 
objective concerns at the IRS led to scrutiny and delayed applications from Emerge affiliates, it 
does not support a parallel between these organizations and what the IRS did to Tea Party 
applicants. 

Emerge existed as a series of affiliated organizations. One IRS employee testified that 
whereas the Tea Party applicants waited years for IRS action, some of the Emerge applications 
were approved by Cincinnati IRS employees in a “matter of hours.”'®® But the IRS eventually 
reversed course, out of concern about impermissible private benefit. Because Emerge affiliates 
were seen as essentially the same organization, the IRS wanted to flag new affiliates to ensure 
that these new applications were considered in a consistent manner. Testimony from IRS 
employee, Amy Franklin Giuliano, explains why the Emerge applicants “were essentially the 
same organization.”'®® She testified: 


Press Release, H. Comm, on Ways and Means Democrats & H. Comm, on Oversight & Gov't Reform 
Democrats, New Documents Highlight IRS Scrutiny ofProgressive Groups (Aug. 20, 2013). 

Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04] 

Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72] 
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Transcribed interview of Steven Grodnitzky, Internal Revenue Ser\'., in Wa.sh.. D.C. (July 16, 2013). 
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Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013). 
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Q The reason that the other five cases would be revoked if that case the 
Counsel's Office had was denied, was that because they were affiliated 
entities? 

A It is because they were essentially the same organization. I mean, every - 
the applications all presented basically identical facts and basically 
identical activities. 

Q And the groups themselves were affiliated, 

A And the groups themselves were affiliated, yes. ' 

Giuliano also told the Committee that the central issue in these cases was not 
impermissible political speech activity - as it was with the Tea Party applications - but instead 
private benefit. She testified: 

Q The issue in the case you reviewed in May of 20 1 0 was private benefit. 

A Yes. 

Q As opposed to campaign intervention. 

A We considered whether political campaign intervention would apply, and 

we decided it did not.''”’ 

Most striking, Giuliano told the Committee that the career IRS experts recommended 
denying an Emerge application, whereas the experts recommended approving the Tea Party 
application.''" Even then, despite the recommended approval, the Tea Party applications still sat 
unprocessed in the IRS backlog. 

Documents and testimony received by the Committee demonstrate that the IRS never 
engaged in systematic targeting of Emerge applicants as it did with Tea Party groups. IRS 
scrutiny of Emerge affiliates appears to have been based on objective and non-controversial 
concerns about impermissible private benefit. Taken together, this evidence strongly rebuts any 
Democratic claims that the IRS treated Emerge affiliates similarly to Tea Party applicants. 


The IRS treated Tea Party applicants differently than Occupy groups 

Finally, congressional Democrats defend the IRS targeting of Tea Party organization by 
arguing that liberal-oriented Occupy groups were similarly targeted. Contrary to these claims, 
evidence available to the Committee indicates that the IRS did not target Occupy groups. 


■®/d. 

'*<>«. 

Id. 

July 18th Hearing, supra note 28 


44 



147 


TIGTA found that none of the applications in the IRS backlog were filed by groups with 
“Occupy” in their names. Several IRS employees interviewed by the Committee testified that 
they were not even aware of any Occupy entry on the BOLO list until after congressional 
Democrats released the information in June 2013.''“ Further, there is no indication that the IRS 
systematically scrutinized and delay Occupy applications, or that the IRS subjected Occupy 
applicants to burdensome and intrusive information requests. To date, the Committee has not 
received evidence that “Occupy Wall Street” or an affiliate organization even applied to the IRS 
for non-profit status. 


Conclusion 

Democrats in Congress and the Administration have perpetrated a myth that the IRS 
targeted both conservative and liberal tax-exempt applicants. The targeting is a “phony scandal,” 
they say, because the IRS did not just target Tea Party groups, but it targeted liberal and 
progressive groups as well. Month after month, in public hearings and televised interviews, 
Democrats have repeatedly claimed that progressive groups were scrutinized in the same manner 
as conservative groups.'''* Because of this bipartisan targeting, they conclude, there is not a 
“smidgeon of corruption” at the IRS. 

The problem with these assertions is that they are simply not accurate. The Committee’ s 
investigation shows that the IRS sought to identify and single out Tea Party applications. The 
facts bear this out. The initial “test” applications were filed by Tea Party groups. The initial 
screening criteria identified only Tea Party applications. The revised criteria still intended to 
identify Tea Party activities. The IRS’s internal review revealed that a substantial majority of 
applications were conservative. In short, the IRS treated conservative tax-exempt applications in 
a manner distinct from other applications, including those filed by liberal groups. 

Evidence available to the Committee contradicts Democrats’ claims about bipartisan 
targeting. Although the IRS’s BOLO list included entries for liberal-oriented groups, only Tea 
Party applicants received systematic scrutiny because of their political beliefs. Public and 
nonpublic analyses of IRS data show that the IRS routinely approved liberal applications while 
holding and scrutinizing conservative applications. Even training documents produced by the 
IRS indicate stark differences between liberal and conservative applications: “‘progressive’ 
applications are not considered “Tea Parties.’”'''* These facts show one unyielding truth: Tea 
Party groups were target because of their political beliefs, liberal groups were not. 


"The IRS's Systematic Delay and Scrutiny of Tea Party Applications": Hearing before the //. Comm, on 
Oversight Gov 't Reform, i 13th Cong. (2013) (statement of J. Russell George). 

See, e.g.. Transcribed interriew of Elizabeth Kastenberg, Internal Revenue Serv., in Wash., D.C. (July 31, 2013); 
Transcribed interview of Sharon Light, Internal Revenue Serv., in Wash., D.C. (Sept. 5, 2013); Transcribed 
interview of Joseph Grant, Internal Revenue Serv., in Wash., D.C. (Sept. 25, 2013); Transcribed interview of Nancy 
Marks, Internal Revenue Serv., in Wash., D.C. (Oct. 8, 2013); Transcribed interview of Justin Lowe, Internal 
Revenue Serv., in Wash., D.C. (July 23, 2013), 

Press Release, H. Comm, on Ways and Means Democrats & H. Comm, on Oversight & Gov’t Reform 
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013). 

Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04] 
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Screening Workshop Notes - July 28, 2010 


1 


Participants included members of the screening group, embedded screeners from 
Cincinnati, west coast screeners, selected secondary screeners, TE/GE EO Quality 
Assurance’s Staff and Area 1 & 2 Managers. The workshop agenda, PowerPoint and 
attachments were presented to participants via email. 

Topics and Highlights 

Opening Statements: John Shafer 

• Welcomed participants, 

• Encouraged participants to email topics for inclusion in our next Workshop. 

• Current workshop is to provide an update on current issues and concerns. 

• Floor was turned over to Presentators. Topics/Presentators follow: 

Healthcare Reform: Roger Vance/John Schafer 

• Re-empathized items listed on the Healthcare Memorandum are subject to 
Mandatory Secondary Screening. 

• Any reference to “Patient Pro tection and Affordable Care Acf ’ and the “Health 
Care and Education Reconciliation Act of 2010” still requires Secondary 
Screening. 

o Wayne Bothe, Secondary Screener indicated that Health Care does not 
include the following: 

• Elderly Housing 
■ Assisted Living 

• New Topics/Phrases that require Secondary Screening include: 

o “Accountable Care” Organizations, 

o “Additional Medicare Payments to Physician Medicare based upon 
Quality Care,” 

• Any topic that you believe, or think, that it might be related to Health Care should 
be subject to Secondary Screening. John Shafer - “En- on the side of caution ”, 

• VEBAs must be screened by Group 7824 and should not be screened out. 

• Initial Screeners should not assign the T# for Health Care; utilize the Category # 
for Secondary Screening as presented on the new 5 1 Sheet and/or TEDS . 

Organization filing after 27 -Month their Formation: Glenn W Collins/John Shafer 

• Glenn provided a brief summary as to why a secondary screening process was 
created. 

• Pension Protection Act of 2006 creat ed the legal requirement for organizations 
not required to file Form 990 * to notify the IRS within three years of exemption. 
Failure to do so creates Automatic Revocation of Exemption. 

o *This requirement does not include Churches o r Church-Related 
Organizations- and are not subject to the Automatic Revocation, 
o An opportunity for a one -time relief from revocation has been presented, 
o Asa result automatic r evocations have been delayed until January 2011. 
o Once effective automatic revocations will reflect ST 97. 

• Three characteristics were identified that mandates transfer to Group 7822 for 
Secondary Screening and IDRS research. 
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• The emailed attachment outlines the overall process. 

• Glenn deferred additional statements and/or questions to John Shafer on 
yesterday’s developments; how they affect the screening process and timeline, 

• Concerns can be directed to Glenn for additional research if necessary. 

Current/Political Activities: Gary Muthert 

• Discussion focused on the political activities of Tea Parties and th e like- 
regardless of the type of application . 

• If in doubt En' on the Side of Caution and transfer to 7822, 

• Indicated the following names and/or titles were of interest and should be flagged 
for review: 

o 9/12 Project, 
o Emerge, 
o Progressive 
o We The People, 
o Rally Patriots, and 
o Pink-Slip Program, 

• Elizabeth Hofacre, Tea Party Coordinator/Reviewer 

■ Re-empathize that applications with Key Names and/or Subjects 
should be transferred to 7822 for Secondary Screening, Activities 
must be primary. 

■ “Progressive” appli cations are not considered “Tea Part ies” 

Disaster Relief: Renee Norton/Joan Kiser 

• Advise audience that buzz words or phrases include: 

o “X” Rescue 

o References to the Gulf Coast, Oil Spills, 

• Reminded screeners that Disaster Relief is controlled by 7838, and then 
forwarded to Group 7827, for Secondary Screening. 

• Denied Expedites worked by initial screener: 

o Complete Expedite Denial CCR, place on left side of file, 
o Email Renee or Joan with specific reason why expedite was denied and 
disposition (i.e, AP, IP, 51 ). 
o Place Post-It on Orange Folder advising Karl 

■ “Denied Expedite / Fwd to M Flammer.” 

Power of Attorneys : Nancy Heagney 

• Form 2848 that references 990, 941 or the like should be 

o Printed and annotate on the bottom per procedures 
o Documentation on TEDS sho uld be made, 

■ See Interim Guidance located on Public Folders, 
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Closing Sheets: Gary Muthert 

• Closing Sheets should not cover pertinent info on the ATS sheet or EDS’ 8327. 

• Case Grade and Data (e.g. NTEEs) must be correctly presented and acciuately 
depict the case’s complexity and purpose. 

o Inaccurate presentations create processing delays, 
o Steve Bowling, Mgr 7822 “Volumes of cases are graded incorrectly. ’’ 
o EDS and TEDS must Agree to achieve desire business results 

Credit Counseling (CC) 

Stephen Seok 

• Re-stressed impact that section 501(q) had on purely educational cases. 

o Cases are fully developed as 501(q) Credit Counseling Cases, 
o Key analysis is whether financial education and/or counseling activities 
are “substantial”. 

o Cases with financial educat ion and/or financial counseling - substantial or 
insubstantial are still subject to Secondary Screening until further notice . 
o Continue to document the analysis as “Substantial” or “Insubsta ntial” on 
the CC Check-sheet. 

o Feedback on cases received is in process. 

TAG 

Jon Waddell 

• The New List will be completed and issued this week- approximately 7/30/10. 

• Sharing a Drive on the Server has created the delay/dilemma. 

• Monthly Emails will restart shortly after the List’s distribution. 

• Listing will include the fol lowing: 

o Touch and Go, Emerging Issues and Issues to Watch For. 
o Cases’* (Puerto Rico based low -income housing) are 

considered “Potential Abusive Cases”, 
o Cases (Las Vegas, NV) should continue to be sent to TAG 

Group for re-screening 

’*LCD referrals are in process since both have questionable practices. 
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STATEMENT FOR THE RECORD 

Committee on Oversight and Government Reform 
U.S. House OF Representatives 

July 30, 2014 

Hearing on IRS Abuses: Ensuring that Targeting Never Happens Again 

2154 Raybum House Office Building 
Chairman Darrell E. Issa (R-CA) 

Prashant K. Khetan 
Senior Counsel 

Thank you. Chairman Issa, for the opportunity to submit this statement for the record to 
the Committee on Oversight and Government Reform at the U.S. House of Representatives. My 
name is Prashant K. Khetan and I am a Senior Counsel at Cause of Action,' a non-profit, 
nonpartisan government accountability organization that uses investigative, legal, and 
communications tools to educate the public on how government transparency and accountability 
protect economic opportunity for American taxpayers. 

Cause of Action is at the forefront of exposing the politicization and malfeasance that has 
occurred at the Internal Revenue Service (the “IRS”). From our legal efforts to prevent the IRS 
from finalizing widely-criticized proposed rules affecting 501(c)(4) social welfare 
organizations,^ to our use of the Fre^om of Information Act, 5 U.S.C. § 552 (“FOIA”), to 
uncover the scope and severity of Lois Lemer’s targeting scheme,* we are committed to 
supporting positive reform at what is now - as this Committee termed it in its most recent staff 
report - a “broken agency.”^ 

Relevant to this Hearing, Cause of Action has experience ■with the IRS and the Treasury 
Inspector General for Tax Administration (“TIGTA”) in connection with FOIA requests and 
litigation that is relevant to the issue of why reform of 26 U.S.C. § 6103 (“Section 6103”) should 
be a Congressional priority.* Specifically, and as discussed below, the IRS and TIGTA have 
adopted inconsistent and overbroad interpretations of Section 6103 in order to preclude public 
and Congressional access to records that could demonstrate wrongdoing by Federal officials. 


‘ Cause of Action, available at www.causeofaction.org. 

“ Cause of Action Sues IRS Over Proposed Regulations Affecting Nonprofits, CAUSE OF ACTION, 
http:/ycauseofaction.org/cause-action-sues-irs-proposed*-regulations-aifecting-nonprofits/ (last visited Aug. 4, 2014). 
^ FOIA Request to IRS regarding IRS Targeting and Records Management, CAUSE OF ACTION, 
http://causeofaction.org/foia-request-irs-regarding-irs-targedng-records-maiiageraent/ (last visited Aug. 4, 2014). 

^ H. COMM. ON OVERSIGHT & GOV’X REFORM STAFF REPORT, MAKING SURE TARGETING NEVER HAPPENS: GETTING 
POLITICS Our OF THE IRS AND OTHER SOLUTIONS i (July 29, 201 4), available at http://oversight.hoiise.gov/wp- 
conteiit/uploads/2014/07/2014-07-29-Getting-Politics-Out-of-thc-fRS-and-Other-SoIiitions.pdf. 

^ Cause of Action v. Internal Revenue Serv,, No. 13-920 (D.D.C.); Cause of Action v. Treasury Inspector Gen. for 
Tax Admin.^'Ho. 13-1225 (filU.C.); see generally Related Documents: IRS Targeting & Po/ificizarion, CAUSE OF 
Action, http://causeofaction.org/related-dociiments-irs-targetmg-poHticization/ (last visited Aug. 4, 2014). 
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Our work confirms recent testimony provided to this Committee - that the “IRS has turned 
Section 6103 on its head” in order to protect government wrong-doers.^ 

Enactment of Section 6103 

Section 6103 protects confidential taxpayer returns and return information from 
unauthorized disclosure except in a limited number of statutorily prescribed circumstances. 
Congress enacted Section 6103 to instill public trust in the confidentiality of tax returns after 
many citizens expressed concern that the IRS was acting as a “lending library” of return 
information for other agencies.’ As the Joint Committee on Taxation more recently reported: 

The IRS was at risk of becoming the Federal government’s central information 
clearing house. A question arose as to whether the virtually unfettered access to 
returns and return information unnecessarily intruded into the privacy of 
taxpayers. . . . Prior law [before the 1976 amendment of Section 6103] afforded 
the President broad discretion to determine who had access to returns and return 
information.® 

In other words. Congress sought to prevent “highly publicized attempts to use the [IRS] 
for political purposes,” especially when such efforts involved the delivery of tax returns to the 
White House.® Thus, in enacting Section 6103, Congress intended to curtail abusive 
intergovernmental disclosure practices; it did not intend to prevent government watchdogs - 
whether Congressional or public - from exposing potential malfeasance in the Federal 
government.*® 

The IRS HAS ADOPTED INCONSISTENT AND OVERBROAD INTERPRETATIONS OF SECTION 6103 

Simply put, the IRS has misused Section 6103. The IRS’s practice reflects that it will 
choose when and how Section 6103 applies based on the level of interest in keeping the subject 
matter of requested records hidden from scrutiny. Shockingly, the IRS has even stated that the 
decisions made by a FOIA manager do not bind the agency as a whole. 

For example. Section 61 03(g) permits the President to request in writing, and by his own 
signatare, the tax return and return information of any individual taxpayer. ' ' Concerned by the 


‘ "IRS Abuses: Ensuring that Targeting Nerver Happens Again Hearing before the H. Comm, on Oversight & 

Gov 7 Reform, 1 13th Cong. (2014) (statement of Cleta Mitchell), available at bttp;/(oversight.house.gov/wp- 
content/uploads/20!4/07/'Mitchell-Statemenl-IRS-Abuses-7-30.pdf. 

’’ 122 Cong. Rec. 24,013 (1976) (remarks of Sen. Weicker). 

* Joint Committee on Taxation, Study of Present-Law Taxpayer Confidentiality and Disclosure Provisions As 
Required by Section 3802 of the Internal Revenue Service Restructuring and Reform Act of 1998, vol. 1, 127 (Jan. 
28, 2000), available at https;//www.jct.gov/publications.html?fimc=stetdown&id=2554. 

’ 122 Cong. Rec. 24,013 (1976) (remarks of Sen. Dole). 

See Tax Reform Research Group v. Internal Revenue Serv., 419 F. Supp. 415, 419-20 (D.D.C. 1976) (Section 
6 1 03 could not be used in conjunction with FOIA Exemption 3 to withhold records of requests by President Nixon’s 
special counsel for status reports on pending IRS investigations of taxpayers). 

” 26 U.S.C. § 6103(gXl) (“Upon written request by the President, signed by him personally, the [IRS] shall furnish 
to the President, or to such employee or employees of the White House as the President may designate ... a return 
or return information with respect to any taxpayer named in such request.”). 
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prospect that the White House contravened the processes delineated by Section 6103(g), Cause 
of Action sent a FOIA request to the IRS in October 2012 to determine whether the President 
had, in fact, sought to access tax return information in an unauthorized manner (the “Section 
6103(g) Request”).'^ Specifically, the Section 6103(g) Request sought records of Presidential 
requests for tax return information under Section 6103(g), as well as requests made outside the 
scope of Section 6103(g), and documents concerning any investigation by TIOTA into 
unauthorized disclosures of return information to the White House. 

In its response to the Section 6103(g) Request,'^ the IRS stated that the only responsive 
records it could locate were records of “tax checks,” which are requests by the Administration for 
return information provided on a voluntary basis by taxpayers pursuant to Section 6103(c).''* 

The IRS refused to release these records, however, claiming that “tax checks” were categorically 
“return information” and could be withheld regardless of the IRS’s ability to segregate and 
release non-personally-identifying information. This interpretation, however, is inconsistent 
both with the law'^ and the IRS’s own practice, which at times has been to release “tax check” 
letters with personal information redacted - a common sense interpretation that balances the 
privacy interests of Section 6103 against the public interest in open government. 

For example. Cause of Action previously submitted a FOIA request to the Department of 
Energy (“DOE”) seeking copies of all requests to the IRS under Section 6103(1X3), which 
permits checks for tax delinquency of applicants for Federal loan programs (the “Section 6103(1) 
Request”),'* The Section 6103(1) Request was referred to the IRS, which produced 142 pages of 
“tax checks.”’’ While the IRS redacted identifying information and the actual credit worthiness 
determinations, the segregable portions of the records were produced,'* contrary to the IRS’s 
position in connection with the Section 6103(g) Request that “tax checks” are categorically 
exempt “return information.” 

In a pending lawsuit regarding the Section 6103(g) Request, Cause of Action confionted 
the IRS with its inconsistent interpretations of Section 6103. In response, earlier this week, the 
IRS re-confirmed the view that “tax checks” are entirely exempt.'*’ And in response to the clear 


[.fitter from Cause of Action to Ava Littlejohn, Public Liaison, internal Revenue Serv. (Oct. 9, 2012), available at 
http://causeofaction.Org/assets/uploads/2013/05/2012-10-9-iRS-WH-FOIA-Request.pdf. 

Letter from Bertrand Tzeng, Disclosure Manager, Internal Revenue Serv. (Dec. 1 1, 2012), available at 
http://causeofaction.org/asscts/uploads/2013/06/Exhibits-for-TlGTA-Appeal,pdf (labeled as Exhibit 3). 

26 U.S.C. § 6i03(c) (“The Serietary may . . , disclos[e] the return of any taxpayer, or return information with 
respect to such taxpayer, to such person or persons as the taxpayer may designate in a request for or consent to such 
disclosure, or to any other person at the taxpayer’s request to the extent necessary to comply with a request for 
information or assistance made by the taxpayer to such other person.”). 

See 5 U.S.C. § 552(b) (requiring an agency to produce any “reasonably segregable portion” of responsive records 
after deleting exempt portions); see oho Tax Analysis v. Internal Revenue Serv., 1 17 F.3d 607, 61 1 (D.C. Cir. 1997) 
(IRS has duty to “deieteQ exempt matters, including [Section] 6103 return information,” before releasing records), 

“ Letter from Cause of Action to Alexander Morris, FOIA Officer, Dep’t of Energy (June 12, 2012) (on file with 
Cause of Action). 

" Letter from Bertrand Tzeng, Disclosure Manager, Internal Revenue Serv., to Cause of Action (Jan. 22, 2013) (on 
file with Cause of Action). 

'* E.g., Letter from Ava F. Littlejohn, Disclosure Manager, internal Revenue Serv., to David G. Frantz, Dep’t of 
Energy (Jan 26, 20 1 i ) (attached hereto as Exhibit I ) (example of produced “tax check” with redactions). 

’’ See Def ’s Reply at 7-8, Cause of Action v. Internal Revenue Serv., No. 13-920 (D.D.C, July 28, 2014). 
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inconsistency, the IRS took its position one step further. Even though the same FOIA Disclosure 
Manager was responsible for providing the IRS’s final response in both matters, the IRS stated in 
court papers that: 

The alleged act of an individual agency employee cannot overturn [a prior] 
holding as to what information the [IRS] is permitted to disclose under [S]ection 
6103.“ 

In addition to these inconsistencies, the IRS has used an overbroad interpretation of 
Section 6103. For example, the IRS misapplied Section 6103 in response to Cause of Action’s 
request for records of communications between the IRS and third parties regarding the tax- 
exempt status of True the Vote (“TTV”) (the “TTV Request”), which was approved after three 
years of scrutiny.^' Throughout the tax-exempt approval process, TTV was concerned that the 
Service Employees International Union (“SEIU”) was urging the IRS either to deny TTV’s 
application or to subject it to undue scrutiny. As a result, Cause of Action sought records 
reflecting communications between the IRS and SEIU concerning TTV.^^ Even though no 
underlying tax returns or return information were requested, the IRS refused to produce any 
responsive documents, claiming that Section 6103 forbade the disclosure of any responsive 
records and, accordingly, that the TTV Request was closed,^ 

In its response to the TTV Request, the IRS made no effort to explain how the documents 
requested by Cause of Action consisted entirely of information protected under Section 6103. If 
they did not, then the IRS’s failure to segregate the non-exempt information from otherwise 
exempt records would violate FOIA. As Cause of Action noted in its administrative appeal of 
this blanket application of Section 6103: 

[T]he IRS appears to take the position that any information about a third party 
contained in IRS files constitutes protected return information. As the Court of 
Appeals for the District of Columbia Circuit has held, however, not all 
information in IRS files is return information. “Congress would not have adopted 
such a detailed definition of return information in Section 6103 if it had simply 
intended the term to cover all information in IRS files.”^'* 


“id, 

Cathy Burke, DOJ, IRS Grant True the Vote Tax-Exempt Status, Newsmax (Sept. 23, 2013), available at 
http://www.newsmax.com/Newsfront/dpj-irs-true-voter2013/09/23/id/527285. 

Letter from Cause of Action to Bertrand Tzeng, Disclosure Manager, Internal Revenue Serv. (Oct. 2, 2013) (on 
file with Cause of Action). 

Letter from Bertrand Tzeng, Disclosure Manager, Internal Revenue Serv., to Cause of Action (Nov. 15, 2013) (on 
file with Cause of Action). 

Letter from Cause of Action, to Appeals Officer, Internal Revenue Serv. at 3 (Dec. 1 6, 20 1 3) (on file with Cause 
of Action) (citations and brackets omitted). 
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TIGTA Also has Adopted Incorrect Interpretations of Section 6103 

As previously indicated. Cause of Action’s Section 6103(g) Request also sought records 
regarding TIGTA investigations into the unauthorized disclosure of Section 6103 “return 
information” to individuals in the Executive Office of the President; the IRS referred this portion 
of the Request to TIGTA. In November 2012, TIGTA stated that it could neither confirm nor 
deny the existence of records related to the Request, what is commonly referred to as a “Glomar” 
response.^ TIGTA argued that Section 6103 precluded the release of “return information,” and 
that the mere fact of the existence or non-existence of an investigation into unauthorized 
disclosures would itself constitute return information within the meaning of Section 6103.^^ 

TIGTA’s interpretation, however, sweeps too broadly. It effectively denies public access 
to meaningflil information about whether TIGTA is investigating whether federal officials have 
violated Section 6103. Congress, however, never intended Section 6103 to be an all-purpose 
shield against public disclosure of agency records. To the contrary, whether TIGTA possesses 
records reflecting an investigation is not something that uniquely pertains to a particular 
taxpayer, but is instead a useful indicator of whether TIGTA is investigating the conduct of 
federal officials. Indeed, TIGTA’s flawed interpretation directly contravenes this Committee’s 
recent statement: “[TJhere is no reason that TIGTA cannot provide basic investigatory 
information” to “potential victims and the public,” while still ensuring that “confidential 
taxpayer information [is] protected.”^’ 

As Cause of Action’s litigation and FOIA work demonstrate, if the IRS and TIGTA 
prevail in their sweeping and inconsistent interpretations of Section 6103, then the public will be 
hampered in its efforts to determine whether Federal officials are violating the law. Accordingly, 
Cause of Action endorses many of the Recommendations contained in this Committee’s My 29, 
2014 Staff Report, and respectfully encourages the Committee to support revising Section 6103 
to realize its intended purpose of preventing unauthorized “sharing” of taxpayer information 
within the Federal government and allow access to information concerning the activities of 
TIGTA.^* 


“ Letter trom Diane K. Bowers, Dep’t of the Treasury, to Cause of Action (Nov. 30, 2012) (on file with Cause of 
AcX\on)\ see generally Phillippiv. Cent. Intelligence Agency, 1009, 1013 (D.C.Cir. 1976)(afBnniiig 

CIA’s refusal to confirm or deny its ties to Howard Hughes’s submarine retrieval ship, the Glomar Explorer). 

26 xiGTA also has taken inconsistent positions in connection with its application of Section 6103. In prior litigation 
where the Government feced potential liability for violating 26 U,S.C. § 7431(a)(1) and the prospect of paying 
monetary damages to a taxpayer, TIGTA ar^ed for a more flexible interpretation of whether Section 6 103 
permitted it to release some “return uifonnation” outside of strict statutory exceptions. See PL’s Reply Br. at 9 and 
nA, Cause of Action V. Treasury Inspector Gen. for Tax Admin-yHo. 13-1225 (Mar. 13, IQIA), available at 
http://causeofaction,org/assete/uploads/20 1 4/0 l/ECF-No.-33-Reply-Brief-ISO-PIamtiffe-Cross-Motion*for- 
Summary-Judgment-and-Opposition-to-Defendaots.pdf 

See Making Sure Targeting Never Happens, supra note 4, at 7-8. The statement was made in the context of 
TIGTA notifying Koch Industries, Inc. that it could access TIGTA’s report (via FOIA) of an investigation into 
White Hoiwe advisor Austan Goolsbee’s public comment that Koch Industries did not pay corporate income tax. 

See id at 6-7; E-mail from Daniel K. Carney, Special Agent, Treasury Inspector Gen. for Tax Admin., to Mark 
Holden, Gen. Counsel, Koch Indus. (Aug. 10, 201 1) (on file with Cause of Action). 

2® See Making Sure Targeting Never Happens, supra note 4, at 5-8. 
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Thank you for your consideration of our views and investigation. We would be pleased 
to provide the Committee with any further information the Committee needs or to answer any 
questions raised by this Statement. 


Sincerely, 



Prashant K. Khetan 
Senior Counsel 
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EXHIBIT 1 



Case l:13-cv-00920-ABJ Document 22-1 Fled 06/09/14 Page 23 of 164 



DEPARTMENT OF THE TREASURY 
IMTgRMAU REVENUE SERVICE 
WASHINCTOM. O.C. 30224 


SMALl. ■USINE9a<'MIkA«<«Fl.«Veg DIVISION 




David G. Frantz 

Ctepartn^t of Energy 

1000 Independence A>.»ruie S.W. 

Washinston, DC 20585 

Dear Mr, Frantr 

1 am responding to ymrr request dated January 25, 201 1 that we leoef^ted on Jani^ry 
25. 2011. 

You asked for fr^rrm tion under lie proviskHis of Intern al Reyenue Code (IRC) sedion 
6103{l){3) pertaining t d ~ i TheirrformafaTYDrovkteifb^C^"' 

can be used so^y for the purpose of determining fl>8 aedit wwrthmess of the 
reterenced individual as an appiicani for a Federal loan. 



Persons having access 1o ttiis information shbuld be made aware of the pen^ty 
provt^ons of ^e&ns 7213 arul 7431 of the Internal R»«nue Code (IRC) regarding the 
unauteorized disclosure of such infomnaiion ai^ of Section 721 3A of the IRC regarding 
tite unaiJioiked access to tedeml lax Informatitxi. Piea^ desteTy this document after 
its pu^se has been served. We have enclosed Noflce 12S for your reference. 

If you have any questktrs please calf Disdosure Assign! Rot^ Beloat ID « 
1001^539 at (51 3) 263-4198 orvwite to: intemaj Revwue Service, Disctasure Office 
6, 560 Mato St. Rorwn 7019. Cincinnati. OH 45202. Please refer to case number 05- 
2011 - 00 a 26 i- .. , , 



Sincsfely, 

Ava F.Liaiejohn 
Disclosure Manager 
Disclosure OfTice 5 
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